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,Januéry 9,2018 - o ’SQ 8(7 ] VIAFEDE&

The Honorable Lisa R. Barton - - . -[Dffice of the
Secret ; : . Secretary
ary Int'! frade Commission

U.S. International Trade Commission
500 E Street, SW
Washington, DC 20436

" Re: In the Matter of Certain Microfluidic Systems And Components Thereof And
Products Containing Same, Inv. No. 337-TA-

Dear Secretary Barton:

Attached for filing on behalf of Complainant 10X Genomics, Inc. are documents in support of
Complainant’s request that the Commission commence an investigation pursuant to Section 337
of the Tariff Act of 1930, as amended. Pursuant to the Commission Rules of Practice and
Procedure, a request for confidential treatment of Confidential Exhibit Nos. 16, 17, 28, 43-48,
54, 58, 86, 100, 100A, 108, 109, 113, and 121 is also included with this submission. One of the
patents asserted in the complaint—United States Patent No. 9,856,530 (“the 530 patent”) —
issued on January 2, 2018. Consequently, a certified copy of the patent, assignment, and
prosecutlon history has been requested, but has not yet been received. Complamant will provide
copies of these materials as soon as they are received.

1. An original and eight (8) copies of the NON-CONFIDENTIAL verified Complaint
(original and one copy unbound, without tabs (Rules 201.6(c), 210.8(a), and 201.8(d));

2. An original and eight (8) copies of the CONFIDENTIAL verified Complaint (original
and one copy unbound, without tabs (Rules 201.6(c), 210.8(a), and 201.8(d));

3. An original CD containing the CONFIDENTIAL EXHIBITS to the Complaint and a
separate original CD containing the NON-CONFIDENTIAL EXHIBITS to the
Complaint (Rules 201.6(c), 210.8(a), and 201.8(d)); '

4. An original CD containing the vidleo CONFIDENTIAL PHYSICAL EXHIBIT 100 to
the Complaint and a separate original CD containing the vidleo NON-CONFIDENTIAL
PHYSICAL EXHIBITS 51, 96, 122 to the Complamt (Rules 201.6(c), 210.8(a), and
201.8(d)); _

5. An original and eight (8) copies of the NON-CONFIDENTIAL Statement Conceming
the Public Interest;

6. An original and eight (8) copies of the CONFIDENTIAL Statement Concerning the
' Public Interest
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7.

~ One (D) " additional cepy of the NON-CONFIDENTIAL Cemplain?f, Statement

Concerning the Public Interest, and accompanying non-confidential exhibits and non-

“confidential physical exhibits (on CDs), for service upon the proposed respondent Bio-

10.
11.

12.
13.

14.
| 15.
16.
17.
- 18.
19.

20.

Rad Laboratories, Inc. (“Proposed Respondent™) (Rules 210.8(a) and 210.11(a));

One (1) additional copy of the CONFIDENTIAL Complaint, Statement Concerning the
Public Interest, exhibits and physical exhibit to the Complaint (on CDs) to be held for

service upon counsel for Proposed Respondent under a protective order or as otherwise -
permitted under Rules 201.6 and 210.5 (Rules 201.6, 210.5, 210.8(a), and 210.11(a));

One (1) certified copy of United States Patent No. 9,644,204 (“the 204 patent™) (Rule
210.12(a)(9)(i)) identified as Exhibit 1 to the Complaint;

One (1) certified copy of United States Patent No. 9,689,024 (“the 024 patent”) (Rule
210.12(a)(9)(i)) identified as Exhibit 2 to the Complaint;

One (1) certified copy of United States Patent No. 9,695,468 (“the 468 patent”) (Rule
210.12(a)(9)(i)) identified as Exhibit 3 to the Complaint;

A non-certified copy of the 530 patent is included with the Coinplaint as Exhibit 4,

One (1) certified copy of Reel/Frame 034454/0239, identified as Exhibit 5 to the
Complaint, corresponds to a portion of the assignment of the 204 patent (Rule
210.12(a)(9)(i));

One (1) certified copy of Reel/Frame 034795/0154, identified as Exhibit 6 to the
Complaint, corresponds to a portion of the assignment of the 204 patent (Rule
210. 12(a)(9)(11)),

One (1) certlﬁed copy of Reel/Frame 035519/0247, identified as Exhibit 7 to the
Complaint, corresponds to a portlon of the assignment of the 024 patent (Rule
210.12(a)(9)(ii));

One (1) certified copy of Reel/Frame 035524/0530, identified as Exhibit 8 to the
Complaint, corresponds to a portion of the assignment of the 024 patent (Rule
210.12(a)(9)(i1));

One (1) certified copy of Reel/Frame 041770/0145, identified as Exhibit 9 to the
Complaint, corresponds to a portion of the assignment of the 024 patent (Rule
210.12(a)(9)(ii)); :

One (1) certified copy of Reel/Frame 035519/0252, identified as Exhibit 10 to the
Complaint, corresponds to a portion of the assignment of the 468 patent (Rule
210.12(a)(9)(ii)); -

One (1) certified copy of Reel/Frame 035524/0559, identified as Exhibit 11 to the

Complaint, corresponds to a portion of the assignment of the 468 patent (Rule
210.12(a)(9)(i1));

One (1) certified copy of Reel/Frame 041769/0507, identified as Exhibit 12 to the
Complaint, corresponds to a portion of the assignment of the 468 patent (Rule
210.12(a)(9)(ii));
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21.

22.
23.
24.

25.

A non-ceitified copy of Reel/Frame Number 43002/0692 corresponding to the
assignment of the 530 ‘patent is included w1th the Complaint as Exh1b1t 13;

' One (1) certified and three (3) additional coples (on CDs) contalmng the U.S. Patent and

Trademark Office prosecution history for the 204 patent (Ruie 210.12(c)(1)) identified as
Appendix A to the Complaint;

One (1) certified and three (3) additional copies (on CDs) containing the U.S. Patent and -
Trademark Office prosecution history for the 024 patent (Rule 210.12(c)(1)) identified as
Appendix B to the Complaint;

One (1) certified and three (3) additional copies (on CDs) containing the U.S. Patent and
Trademark Office prosecution history for the 468 patent (Rule 210.12(c)(1)) 1dent1ﬁed as
Appendix C to the Complaint;

Four (4) non-certified copies (on CDs) containing the U.S. Patent and Trademark Office

prosecution history for the 530 patent (Rule 210. 12(c)(1)) identified as Appendlx D to the

- Complaint;

26.
27.
28,
2.
30.

31.

Four (4) copies (on CDs) containing all the technical references mentioned in the
prosecution history for the 204 patent (Rule 210.12(c)(2)) identified as Appendlx E to the
Complaint;

Four (4) copies (on CDs) containi.ng all the technical vreferences mentioned in the
prosecution history for the 024 patent (Rule 210.12(c)(2)) identified as Appendix F to the
Complaint;

Four (4) copies (on CDs) containing all the technical references mentioned in the
prosecution history for the 468 patent (Rule 210.12(c)(2)) 1dent1ﬁed as Appendix G to the
Complaint;

Four (4) copies (on CDs) containing all the techmcal references mentloned in the
prosecution history for the 530 patent (Rule 210.12(c)(2)) identified as Appendix H to the
Complaint;

An original and nine (9) copies of a letter and certification pursuant to Commission Rules
201.6(b) and 210.5(d) requesting confidential treatment of Confidential Exh1b1ts 16, 17,
28, 43-48, 54, 58, 86, 100, 100A 108, 109, 113, and 121;

One FedEx self-addressed envelope containing one (1) “return copy” of the
CONFIDENTIAL EDIS cover sheet, Complaint with verification, and Public Interest
Statement, and one (1) “return copy” of the NON-CONFIDENTIAL EDIS cover sheet,
Complaint with verification, and Public Interest Statement for Docket Services™ receipt
stamp and return to Tensegrity Law Group LLP.

Thank you for your attention to this matter. Please contact the undersigned if there are any
questions pertaining to this submission.

Respectfully submitted,
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TENSEGRITY LAW GROUP

y

Matthew D. Powers

Paul T. Ehrlich

Azra M. Hadzimehmedovic

Aaron M. Nathan

Samantha A. Jameson

Jennifer K. Robinson

Yi Chen

Jonathan G. Tamimi

Utsav Gupta

TENSEGRITY LAW GROUP, LLP

555 Twin Dolphin Drive, Suite 650
Redwood Shores, CA 94065 .
Telephone:  (650) 802-6000
Facsimile: (650) 802-6001

Email:
matthew.powers@tensegritylawgroup.com
paul.ehrlich@tensegritylawgroup.com
azra@tensegritylawgroup.com
aaron.nathan@tensegritylawgroup.com

- samantha.jameson@tensegritylawgroup.com
jen.robinson@tensegritylawgroup.com
yi.chen@tensegritylawgroup.com
jonathan.tamimi@tensegritylawgroup.com
utsav.gupta@tensegritylawgroup.com

Nicholas Groombridge
Jennifer H. Wu
Josephine Young
- PAUL, WEISS, RIFKIND,
WHARTON & GARRISON LLP
1285 Avenue of the Americas
New York, New York 10019
(212) 373-3000 (telephone)
(212) 757-3990 (facsimile)
ngroombridge@paulweiss.com
jwu@paulweiss.com
Jyoung@paulweiss.com
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David J. Ball

Megan F. Raymond

PAUL, WEISS, RIFKIND,
WHARTON & GARRISON LLP

2001 K Street, NW

Washington, DC 20006

(202) 223-7300 (telephone)

(202) 223-7420 (facsimile)

dball@paulweiss.com

mraymond@paulweiss.com

Attorneys for C’omplainant, 10X Genomics, Inc.
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January 9, 2018 VIA FEDEX

The Honorable Lisa R. Barton
Secretary :
U.S. International Trade Commission
500 E Street, SW

Washmgton DC 20436

Re: In the Matter of Certain Microfluidic Systems And Components Thereof And
Products Containing Same, Inv. No. 337-TA-____

Dear Secretary Barton:

In accordance with Commission Rules 201.6 and 210.5, Complainant 10X Genomics, Inc.
respectfully requests confidential treatment of certain confidential business information
contained in confidential exhibits 16, 17, 28, 43-48, 54, 58, 86, 100, 100A, 108, 109, 113, and
121 to the verified Enforcement Complaint.

In accordance with Commission Rules of Practice and Procedure, a request for confidential
treatment of Confidential Exhibit Nos. 16, 17, 28, 43-48, 54, 58, 86, 100, 100A, 108, 109, 113,
and 121 is also included with this submission.

The information in the exhibits for which Complainant seeks conﬁdentlal treatment consists of
includes: 10X Genomics, Inc. confidential technical and business information in support of
domestic industry (Exs. 28, 43-48, 54, 86, 100, 100A, 109); articles that are not publicly
available without purchase (Exs. 16, 17, 58, 108); the identity of a third party whose relationship
to the subject matter of the verified Enforcement Complaint is confidential (Ex. 113); and
conﬁdentlal third-party market information (Ex. 121).

ThlS information qualifies as confidential busmess information under Commission Rule 201 6
because substantially identical information is not available to the public, because the disclosure
of this information would cause substantial competitive harm to Complainant, and because the
disclosure of this information would likely impede the Commission’s efforts and ability to obtain
similar information in the future.

Thank you for your attention to this matter. Please contact me with any questions pertaining to
this request.
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Sincerely,

TENSEGRITY LAW GROUP

Matthew D. Powers

Paul T. Ehrlich

Azra M. Hadzimehmedovic

Aaron M. Nathan

Samantha A. Jameson

Jennifer K. Robinson

Yi Chen

- Jonathan G. Tamimi

Utsav Gupta .

TENSEGRITY LAW GROUP, LLP

555 Twin Dolphin Drive, Suite 650
Redwood Shores, CA 94065

Telephone:  (650) 802-6000
Facsimile: _ (650) 802-6001

Email: _
matthew.powers@tensegritylawgroup.com
paul.ehrlich@tensegritylawgroup.com .
azra@tensegritylawgroup.com
aaron.nathan@tensegritylawgroup.com
samantha.jameson@tensegritylawgroup.com
jen.robinson@tensegritylawgroup.com
yi.chen@tensegritylawgroup.com
jonathan.tamimi@tensegritylawgroup.com
utsav.gupta@tensegritylawgroup.com

Nicholas Groombridge

Jennifer H. Wu

Josephine Young

PAuUL, WEISS, RIFKIND,
WHARTON & GARRISON LLP

1285 Avenue of the Americas

New York, New York 10019

(212) 373-3000 (telephone)

(212) 757-3990 (facsimile)

ngroombridge@paulweiss.com
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jwu@paulweiss.com
jyoung@paulweiss.com

David J. Ball

Megan F. Raymond

PAUL, WEISS, RIFKIND, ,

WHARTON & GARRISON LLP

2001 K Street, NW
Washington, DC 20006

(202) 223-7300 (telephone)
(202) 223-7420 (facsimile)
dball@paulweiss.com ,
mraymond@paulweiss.com

Attorneys for Complainant, 10X Genomics, Inc.



UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON D.C.

In the Matter of

CERTAIN MICROFLUIDIC SYSTEMS Investigation No. 337-TA-
AND COMPONENTS THEREOF AND - E '
PRODUCTS CONTAINING SAME

 COMPLAINANT 10X GENOMICS, INC.’S
STATEMENT CONCERNING THE PUBLIC INTEREST




L INTRODUCTION ‘, - D

| | Pur;uant to VCominissionﬁRulé 210.8(t>), Coriiplairiant_v IOX. Génoi;iics, Inc ‘(“li)X”)
i fespectfully submits this Statemént Concofning Public Interest iegarding the remedial orders
10X seeks against Proposed Respondent Bio-Rad Laboratories, Inc. (“Bio-Rad™). 10X seeks a
permanent limited exclusion order bo.rn'ng from entry to tlie United States certain microfluidic’
systems or components theréof (the “Accused Produots”) that are used to infringe one or more
claims of U.S. Patent Nos. 9,644,204 (“the 204 Patent™); 9,689,024 (“the 024 Patent”); 9,695,468
(“the 468 Patent”); -gmd 9,856,530 (“the‘530 Patent”) (collectively, “the Asserted .Patents”)._
Without being limitod to the following named products and components, the Accused Products
are any and all microfluidic chips or cartridges (“Accosed Microfluidic Cartridges”) and any
. other products or componénts that are imported, made, used, sold, and/or offered for sale by or
on behalf of Bio-Rad in connection with and/or as part of Bio-Rad’s Single-Cell Sequencing
Solution, including without limitation Bio-Rad’s ddSEQ™ Cartridges, Bio-Rad’s ddSEQ™
" Single-Cell Isolator, Bio-Rad’s ddSEQ™ Cartridge Holder, and/or consumable or other
comoonents uséd with and/or as po,rt of Bio-Rad’s Single-Cell Seqoencing Solution, and/or
products containing the same, or any other Bio-Rad products that embody like functionality
involving partitioning genetic material in droplets with gel beads with attached barcode
molecules and forming barcoded polynucleotide molecules.

Tiie Commissiori has 'i long recognized the strong public interest in enforcing and
protecting intellectual property rights. See, e.g., Certain Baseband Processor Chips and Chipsets
et al., Inv. No. 337-TA-543, Comm’n Op. at 136-37 (June 19, 2007) (“we must take into account
the strong public interest in enforcing intellectual property rights”). 10X’s requested remedial
orders protect its valid intellectual property rights under rightfully issued U.S. Patents. The

requested remedial orders would not adversely affect the public interest by depriving the public



. ~ of any essential or needed products at least because: (1) the exclusion of Bio-Radfs Accused

3 ¥

'Products wiil not Vdep.r'ive the pubﬁc of hrodu’cfts necesséry fof imbortant publie heaith er‘welfare
vn'eed; 2) IOX’S prodﬁCts directly 'competihg' with the .Acc.used 'P'roducts are readily 'avvailable
substitutes; and (3) 10X has the capacity to fill any demand in the market that would otherwise
be unmet as a ‘result of the requested remedial orders. Accordingly, the puBlic interest in
protecting 10X’s intellectual property rights outweighs any potentially ad.verse impact.

I HOW THE ARTICLES POTENTIALLY SUBJECT TO THE REQUESTED
REMEDIAL ORDERS ARE USED IN THE UNITED STATES

The Accused Products subject to the requested remedial orders, which, as defined above,
include at least Bio-Rad’s Single-Cell Sequencing Solution including without limitation Bio-
Rad’s ddSEQ™ Cartridges, Bio-Rad’s ddSEQ™ Single-Cell Isolator, and/or consumable or
‘other components and/or products containing the same, are used to isolate single cells and to
barcode transcriptomes of single cells for downstream sequencing. Bio-Rad’s Single-Cell
Sequencing solutioﬁ can be used for basic scientific and medical research.

III.  THERE ARE NO KNOWN PUBLIC HEALTH, SAFETY, OR WELFARE
CONCERNS RELATING TO THE REQUESTED REMEDIAL ORDERS

To the best of 10X’s knowledge, information, and belief, there are no public health,
safety, or welfare concerns relating to the requested remedial orders. Bio-Rad’s Single-Cell
Sequencing Solution, including its ddSEQ™ Single-Cell Isolator and the ddSEQ™ Cartridges, is
sold for research purposes. See e.g., Ex. 35 at i. 10X is awé.re of no evidence that Bio-Rad’s -
Accused Products have been widely esed in published scieﬁtiﬁc research, and ex;en if they were,
10X’s products can readily replace the Accused Products if they are excluded from the United
States or otherwise subject to remedial orders., as described below, precluding any potentially
adverse impact the remedial orders might have on the public health.

IV. “LIKE” OR “DIRECTLY COMPETING” ARTICLES THAT 10X SUPPLIES



CAN REPLACE THE SUBJECT ARTICLES IF THEY ARE EXCLUDED

lOX is a leadlng innovator of next generatlon sequencmg (“NGS”) SOlutIOI‘lS IOX’
Sémple partitioning, barcodmg, and sequencmg solutlons for | genomlc and single cell research
have been commercially available in the United States since 2015. 10X launched its GemCode™
'products in early .2015 and its Ch’romiux‘nTMvproducts in early 2016.

10X’s covered producfs, and in particular 10X’s Single Cell 3° Solution, provide similar
functionality provided by the Accused Products for examining the transcriptomes of individual
cells. As explained fﬁrther in the Complaiﬁt, 10X’s products péfform better than the .Accused _
Products according to factors important to the single-cell sequencing applications at issue. For
'example, 10X’s Chromium™ Single Cell 3’ product currently achieves abbve 56% cell recovery
rate in a cell sample that can range from 870 cells to 17,400 cells. VSee Ex. 30 at 6. In cor_nparisori,
Bio-Rad’s product recovers only about 300 cells from the required 11,250 cells per sample,
which is a cell recovery rate of 2.7%, at least 20 times Tower than the cell recovery rate of 10X’s
Single Cell 3’ product. Ex. 31 at 1, 8. Given that Bio-Rad’s product wastes a majority of cells
sampléd and only recovers épproximétely 300 ceﬂs per'sarﬁple, 10X’s product is better able .to
support research with limited or rare cell samples or any research requiring a higher output. In
addition, 10X’s Chromium™ product-line provides additional functionality (e.g., Genome,
Exome, Single Cell V(D)J, and de novo assembly) not provided by the Accused Products. 10X’s
products can meet demand for the Accused Products (but the reverse is not true).

Bio-Rad contends in Investigation No. 337-TA-1068 that several third-party products can
replace the 10X accused products, including that products by Wafergen, Flﬁidigm, Becton
Dickenson, 1CELLBIO, and others are “acceptable substitutes” to 10X’s products. See Certain
Microfluidic Devices, Inv. No. 337-TA-1068, Complainant’s Reply to Respondent’s Comments

on Public Interest at 3-4 (Aug. 17, 2017) [hereinafter Bio-Rad 1068 P.I. Reply]. 10X disagrees



»that any of these products 1nclud1ng BIO Rad’s products as explamed above can be acceptable

‘ substltutes to lOX’s products because they do not match the functronahty and performance of

2

' lOX’s products But grven 10X’s superior functronalrty and performance as outllned above Bio-

Rad’s position in the above-cited investigation means that Bio-Rad cannot dispute that these
third-party products could replace BIO Rad’s Accused Products See id. In any event, as
explarned above, 10X’s products can meet the demand for the Accused Products

V. 10X ALONE OR TOGETHER WITH THIRD PARTIES CAN REPLACE THE
ARTICLES SUBJECT TO THE REQUESTED REMEDIAL ORDERS

10X has the capacity to replace the Accused Products subject to the remedial orders in a
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Therefore, 10X can replace the Accused Products.
10X has made approximately _ of its sales outside of North America
| (and the percentagé .'outside of the U.S. is higher). See Ex. 48 1] 14. Although not nece..ssary, 10X
could divert a portion of its supply destined for foreign purchasers to fill any unmet demand in
the U.S. resulting from the requested remedial orders. Further, as explained above, Bio-Rad has
~ argued that other third parties can also adequately provide acceptable substitutes to 10X’s
products. Bio-Rad’s positién, while wrong given 10X’s superior performance and functionality,
means that Bio-Rad cannot disput¢ that those third parties could replace the Bio-Rad products at
issue here. See Bio-Rad 1068 P.I. Reply at 3-4.

V1. THE REQUESTED REMEDIAL ORDERS WOULD NOT HAVE SUBSTANTIAL
- IMPACT ON CONSUMERS

For the reasons above, the requested remedial orders would have no adverse impact on
U.S. consumers. Consumers can purchase 10X products thaf are readily available substitutes for
the Accused Products. 10X can adequately sﬁpply and meet the demands of the United States
market énd fill any void left b)l/ the exclusion of the Accused Products. | |

VII. CONCLUSION

There are no public interest concerns that would preclude the requested remedial orders.

Dated: January 9, 2018 ' Respectfully submitted,



Ma 7 Powers
Paul T. Ehrlich
Azra M. Hadziméhmedovic
Aaron M. Nathan
Samantha A. Jameson

- Jennifer K. Robinson

- YiChen

Jonathan Tamimi

Utsav Gupta )

TENSEGRITY LAW GROUP, LLP

555 Twin Dolphin Drive, Suite 650

Redwood Shores, CA 94065

Telephone:  (650) 802-6000

Fascimile: (650) 802-6001

Email: - .

matthew.powers@tensegritylawgroup.com

paul.ehrlich@tensegritylawgroup.com

azra@tensegritylawgroup.com

aaron.nathan@tensegritylawgroup.com ,

samantha.jameson@tensegritylawgroup.com

jen.robinson@tensegritylawgroup.com

yi.chen@tensegritylawgroup.com
_jonathan.tamimi@tensegritylawgroup.com

utsav.gupta@tensegritylawgroup.com

Nicholas Groombridge -
Jennifer H. Wu
Josephine Young
PauL, WEISS, RIFKIND,
WHARTON & GARRISON LLP
1285 Avenue of the Americas
New York, New York 10019
(212) 373-3000 (telephone)
(212) 757-3990 (facsimile)
ngroombridge@paulweiss.com
jwu@paulweiss.com ‘
jyoung@paulweiss.com

David J. Ball

Megan F. Raymond

PauL, WEISS, RIFKIND,
WHARTON & GARRISON LLP

2001 K Street, NW

Washington, DC 20006



(202) 223-7300 (telephone)

. (202) 223-7420 (facsimile)

‘dball@paulweiss.com
- mraymond@paulweiss.com

Attorneys for Complainant,
10x Genomics, Inc.



UNITED STATES INTERNATIONAL TRADE COMMISSION
WASHINGTON, D.C.

In the Matter of

CERTAIN MICROFLUIDIC SYSTEMS
AND COMPONENTS THEREOF AND

PRODUCTS CONTAINING SAME

Investigation No. 337-TA-

PUBLIC VERIFIED COMPLAINT UNDER SECTION 337 OF THE TARIFF

ACT OF 1930, AS AMENDED
COMPLAINANT PROPOSED RESPONDENT
10X Genomics, Inc. Bio-Rad Laboratories, Inc.
7068 Koll Center Parkway, 1000 Alfred Nobel Drive
Suite 401 Hercules, CA 94547

Pleasanton, CA 94566
Tel. (925) 401-7300
+1 800 709 1208

COUNSEL FOR COMPLAINANT
Matthew D. Powers

Paul T. Ehrlich

Azra M. Hadzimehmedovic
Aaron M. Nathan

Samantha A. Jameson

Jennifer K. Robinson

Y1 Chen

Jonathan Tamimi

Utsav Gupta

Tensegrity Law Group LLP

555 Twin Dolphin Dr., Suite 650
Redwood Shores, CA 94061
Telephone:  (650) 802-6000
Facsimile: (650) 802-6001

Nicholas Groombridge

Jennifer H. Wu

Josephine Young

PAUL, WEISS, RIFKIND,
WHARTON & GARRISON LLP

1285 Avenue of the Americas

Tel. (510) 724-7000



New York, New York 10019
(212) 373-3000 (telephone)
(212) 757-3990 (facsimile)

David J. Ball

Megan F. Raymond

PAUL, WEISS, RIFKIND,
WHARTON & GARRISON LLP

2001 K Street, NW

Washington, DC 20006

(202) 223-7300 (telephone)

(202) 223-7420 (facsimile)



TABLE OF SUPPORTING MATERIALS

EXHIBITS

U.S. Patent No. 9,644,204 (Certified Copy)
U.S. Patent No. 9,689,024 (Certified Copy)
U.S. Patent No. 9,695,468 (Certified Copy)

U.S. Patent No. 9,856,530 (Non-Certified Copy, Certified Copy
Certified Patent Assignment for U.S. 9,644,204, Reel/Frame Number
Certified Patent Assignment for U.S. 9,644,204, Reel/Frame Number
Certified Patent Assignment for U.S. 9,689,024, Reel/Frame Number
Certified Patent Assignment for U.S. 9,689,024, Reel/Frame Number
Certified Patent Assignment for U.S. 9,689,024, Reel/Frame Number
Certified Patent Assignment for U.S. 9,695,468, Reel/Frame Number
Certified Patent Assignment for U S. 9,695,468, Reel/Frame Number
Certified Patent A551gnment for U.S. 9, 695 468, Reel/Frame Number
Patent Assignment for U.S. 9,856,530, Reel/Frame Number 43002-692

(Non-Certified Copy, Certified Copy Forthcoming)

Top 10 Innovations 2015, The Scientist (Dec. 1, 2015), available at
http://www.the-scientist. com/‘7artlcles view/articleNo/44629/title/Top-10-

Exhibit No. Description _
1.
2.
3.
4.

Forthcoming)
5.

034454-0239
6.

034795-0154
7.

035519-0247
8.

035524-0530
9.

041770-0145
10.

035519-0252
11.

035524-0559
12.

041769-0507
13.
14.

Innovatlons 2015/
15.

Pal B. et al., “Construction of developmental lineage relationships in the
mouse mammary gland by single-cell RNA profiling,” Nature



16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Communications, Vol. 8, Issue 1, Article 1627 (November 20, 2017),
available at https://www.nature.com/articles/s41467-017-01560-x.pdf

CONFIDENTIAL Haber A. et al., “A single-cell survey of the small
intestinal epithelium,” Nature, Vol 551, pp. 333-360 (November 8, 2017)

CONFIDENTIAL Stoeckius M. et al., “Simultaneous epitope and
transcriptome measurement in single cells,” Nature Methods, Vol. 14, No.
9 (Sept. 2017)

Yan K. et al., “Intestinal Enteroendocrine Lineage Cells Possess
Homeostatic and Injury-Inducible Stem Cell Activity,” Cell Stem Cell,
Vol. 21, (July 6, 2017), available at
https://www.ncbi.nlm.nih.gov/pubmed/28686870

Adamson B. et al., “A Multiplexed Single-Cell CRISPR Screening
Platform Enables Systematic Dissection of the Unfolded Protein
Response,” Cell, Vol. 167, Issue 7, pp1867-1882.e€21 (December 15,
2016), available at https://www.ncbi.nlm.nih.gov/pubmed/27984733

Dixit A. et al., “Perturb-Seq: Dissecting Molecular Circuits with Scalable
Single-Cell RNA Profiling of Pooled Genetic Screens,” Cell, Vol. 167, pp.
1853-1866 (December 15, 2016), available at
https://www.ncbi.nlm.nih.gov/pubmed/27984732

“SITC 2017 SCIENTIFIC HIGHLIGHTS - NOV. 11,” The Sentinel,
available at http://blog. sitcancer.org/2017/11/sitc-2017-scientific-
highlights-nov-11.html#more

10x Genomics Technical Note: An Introduction to Linked-Read
Technology for a More Comprehensive Genome and Exome Analysis,
available at
https://assets.contentful.com/an68im79xiti/6ce Y cRzV Ac6MaSMeyO0akE
/4d91269143be9e1750a415¢1d5aa6762/CG00044 10x Techical Note Li
nkedReads.pdf

Greer S. et al., “Linked read sequencing resolves complex genomic
rearrangements in gastric cancer metastases,” Genome Medicine, 2017,
available at https://www.ncbi.nlm.nih. gov/pmc/articles/PMC5477353/

Spies N. et al., “Genome-wide reconstruction of complex structural
variants using read clouds,” Nature Methods, July 17, 2017, available at
https://www.ncbi.nlm.nih.gov/pubmed/28714986

Narasimhan V. et al., “Health and population effects of rare gene
knockouts in adult humans with related parents,” Science, Author
manuscript, available at

i



26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4985238/;
http://science.sciencemag.org/content/sci/352/6284/474.full.pdf

Zheng G. et al., “Massively parallel digital transcriptional profiling of
single cells,” Nature Communications, Jan. 16, 2017, available at
https://www.ncbi.nlm.nih.gov/pme/articles/PMC5241818/

Yan K. et al., “Non-equivalence of Wnt and R-spondin ligands during
LgrS+ intestinal stem-cell self-renewal,” Nature, Vol. 545, May 11, 2017,
available at https://www.ncbi.nlm.nih.gov/pubmed/28467820

CONFIDENTIAL 10X Technologies, Changing the Definition of
Sequencing: Presentation to Venrock, Dec. 1, 2014

Farmer D. et al., “Defining epithelial cell dynamics and lineage
relationships in the developing lacrimal gland,” Development, 2017,
available at https://www.nc.bi.nlm.nih.gov/pubmed/Q8576768 '

ChromiumTM Single Cell 3’ Reagent Kits v2 User Guide and v2 User
Guide, available at http://www.fredhutch.org/content/dam/public/labs-
projects/[IRC/10xGenomics/CG00052 Chromium Single Cell 3 Reage
nt Kits User Guide.pdf

[llumia Bio-Rad SureCell WTA 3’ Library Prep Reference Guide, June
2017, available at https://support.illumina.com/content/dam/illumina-
support/documents/documentation/chemistry documentation/surecell/sure
cell-wta3-library-prep-reference-guide-1000000021452-01.pdf

“Illumina and Bio-Rad Launch Solution for Single-Cell Genomic
Sequencing to Enable Robust Study of Complex Diseases,” Business Wire
(Jan. 8, 2017), available at
http://www.businesswire.com/news/home/20170109006365/en/Ilumina-
Bio-Rad-Launch-Solution-Single-Cell-Genomic-Sequencing/

Bio-Rad Laboratories, Inc.'s Form 10-K for the year ended December 31,
2016

“Illumina and Bio-Rad Launch Solution for Single-Cell Genomic
Sequencing to Enable Robust Study of Complex Diseases,” Bio-Rad
Newsroom,.available at http://www.bio-rad.com/en-
us/corporate/newsroom/illumina-and-bio-rad-launch-solution-for-single-
cell-genomic-sequencing-to-enable-robust-study-of-complex-diseases

Bio-Rad ddSEQ™ Single-Cell Isolator Instruction Manual, available at
http://www.bio-rad.com/webroot/web/pdf/lIsr/literature/10000069430.pdf

iii



36.

37.

38.

39.

40.
41.
42.
43.

44,

45.

46.

47.

48.

49.

Infringement Claim Chart Comparing Bio-Rad’s Accused Products to-
Asserted Independent Claim 1 re: U.S. Patent No. 9,644,204 (“204
Patent™)

Infringement Claim Chart Comparing Bio-Rad’s Accused Products to
Asserted Independent Claim 1 re: U.S. Patent No. 9,689,024 (“024
Patent”)

Infringement Claim Chart Comparing Bio-Rad’s Accused Products to
Asserted Independent Clalm 1 re: U.S. Patent No. 9,695,468 (“468
Patent™) :

Infringement Claim Chart Comparing Bio-Rad’s Accused Products to
Asserted Independent Claim 1 re: U.S. Patent No. 9,856,530

United States Patent Appl. PuBlication No. 2014/0206554 Al
United States Patent Appl. Publication No. 2014/0228255 Al
United States Patent Appl. Pubncaﬁon No. 2014/0235506 Al
CONFIDENTIAL Declaration of Paul Wyatt (“Wyatt Decl.”)

CONFIDENTIAL Domestic Industry Claim Chart Comparing 10x’s
Representative Covered Product to Claim 1 re: U.S. Patent No. 9,644, 204
(“204 Patent”)

CONFIDENTIAL Domestic Industry Claim Chart Comparing 10x’s
Representative Covered Product to Claim 1 re: U.S. Patent No. 9,689,024
(“024 Patent”)

CONFIDENTIAL Domestic Industry Claim Chart Comparing 10x’s
Representative Covered Product to Claim 1 re: U.S. Patent No. 9,695,468
(“468 Patent”)

CONFIDENTIAL Domestic Industry Claim Chart Comparing 10x’s
Representative Covered Product to Claim 1 re: U.S. Patent No. 9,856,530
(530 Patent)

CONFIDENTIAL Declaration of Jamie Osborn (“Osborn Decl.”)

Illumia Presentation “Sequencing Power for Every Scale: Systems for
every application. For every lab.,” available at
https://bioinformatics.cancer.gov/sites/default/files/course material/Illumi
naTalk NCI BTEP Jan23 2017.pdf (“2016 Illumina® | Bio-Rad® Single
Cell Sequencing Solution Presentation”)

v



50.

51.

S1A.

52.

53.

54.

55.

56.

57.

58.

Illumia Presentation “Illumia® | Bio-Rad® Single Cell Sequencing,”
available at
https://biomedsupport.utexas.edu/sites/default/files/cbrs/files/illumina_se
minar 4-12-17 single cell.pdf, ("2017 Illumina® | Bio-Rad® Single Cell
Sequencing Solution Presentation")

[llumia video “The Illumina Bio-Rad Single Cell Sequencing Solution,”
available at hitps://www.illumina.com/products/by-type/sequencing-
kits/library-prep-kits/surecell-wta-ddseq.html

Screenshots from Illumia video “The Tllumina Bio-Rad Single Cell
Sequencing Solution,” available at https://www.illumina.com/products/by-
type/sequencingkits/library-prep-kits/surecell-wta-ddseq.html ”

The Illumina Bio-Rad Single-Cell Sequencing Solution: Robust and
scalable single-cell sequencing, Bulletin 6855 Ver. A 16-0903 1016,
available at http://www.genmall.com.tw/UpFiles/170410 01.pdf

[Mlumina® Biol-Rad® SureCell™ WTA 3’ Library Prep Kit for the
ddSEQ™ System, Pub. No. 1070-2016-014-C, Bio-Rad Bulletin 6943 Ver
A, 2017, available at https://support.illumina.com/content/dam/illumina-

marketing/documents/products/datasheets/surecell-single-cell-rna-seq-
data-sheet-1070-2016-014.pdf

CONFIDENTIAL 10X Technologies, Gel Bead and Barcode Library,
September 2014

Illumia SureCell WTA 3’ Checklist, Feb. 2017, Document #
1000000021454 v00, available at
https://support.illumina.com/content/dam/illumina-
support/documents/documentation/chemistry documentation/surecell/sure
cell-wta3-library-prep-checklist-1000000021454-00.pdf

Malone et al., "Bringing Renal Biopsy Interpretation Into the Molecular
Age With Single-Cell RNA Sequencing," Seminars in Nephrology, Vol.
38, No. 1, January 2018, pp. 31-39, available at
http://www.seminarsinnephrology.org/article/S0270-9295(17)301 00-6/pdf

Genome Analysis Core, available at
https://petitinstitute.gatech.edu/research/genome-analysis

CONFIDENTIAL Wilson, David M., “Apel Abasic Endonuclease
Activity is Regulated by Magnesium and Potassium Concentrations and is
Robust on Alternative DNA Structures,” J. Mol. Biol., Vol 345, pp. 1003-
1014 (2005), available at : -
http://www.sciencedirect.conV/science/article/pii/S00222836040146767via
%3Dihub




59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

He H. et al., “High-Resolution Crystal Structures Reveal Plasticity in the
Metal Binding Site of Apurinic/Apyrimidinic Endomuclease I,”
Bichemistry, Vol. 53, pp. 6520-6529, Sept. 24, 2014, available at
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4204877/

Mol C. et al., “DNA-bound structures and mutants reveal abasic DNA
binding by APE1 DNA repair and coordination,” Nature Vol. 403, Issue
6768, pp. 451-456 (Jan. 27, 2000), available at
https://www.researchgate.net/publication/12647143 DNA-

bound structures and mutants reveal abasic DNA binding by APEI
DNA repair and coordination; ’
https://www.ncbi.nlm.nih.gov/pubmed/10667800

Animated GIF Figure “1” re: DNA-bound APEI structures and mutants
reveal abasic DNA binding to coordinate DNA repair, from Mol C. et al.,
“DNA-bound structures and mutants reveal abasic DNA binding by APE1
DNA repair and coordination,” Nature Vol. 403, Issue 6768, pp. 451-456
(Jan. 27, 2000)

Key to Figure “1,” from Mol C. et al., “DNA-bound structures and
mutants reveal abasic DNA binding by APE1 DNA repair and
coordination,” Nature Vol. 403, Issue 6768, pp. 451-456 (Jan. 27, 2000)

Animated GIF Figure “2,” from Mol C. et al., “DNA-bound structures and
mutants reveal abasic DNA binding by APE1 DNA repair and
coordination,” Nature Vol. 403, Issue 6768, pp. 451-456 (Jan. 27, 2000)

Key to Figure “2,” from Mol C. et al., “DNA-bound structures and
mutants reveal abasic DNA binding by APE1 DNA repair and
coordination,” Nature Vol. 403, Issue 6768, pp. 451456 (Jan. 27, 2000)

Legend to Figure “1,” from Mol C. et al., "DNA-bound structures and
mutants reveal abasic DNA binding by APE1 DNA repair and
coordination," Nature Vol. 403, Issue 6768, pp. 451-456 (Jan. 27, 2000)

Legend to Figure “2,” from Mol C. et al., “DNA-bound structures and
mutants reveal abasic DNA binding by APE1 DNA repair and
coordination,” Nature Vol. 403, Issue 6768, pp. 451-456 (Jan. 27, 2000)

Powerful New Tool for Genome Analysis, available at -
hitp://bioinformatics.gatech.edu/powerful-new-tool-genome-analysis

Types of Restriction Endonucleases, New England BioLabs, Inc.,
available at https://www.neb.com/products/restriction-
endonucleases/restriction-endonucleases/types-of-restriction-
endonucleases

vi



69.

70.

71.

72.

73.

74.

75.

76.
77.

78.

79.

80.

81.

Restriction Endonucleases Technical Guide, New England BioLabs Inc.,
available at https://www.neb.com/-
/media/nebus/files/brochures/restendo techguide.pdf

Kovall R. and Matthews B., “Structural, functional, and evolutionary
relationships between A-exonuclease and the type II restriction
endonucleases,” Proc. Natl. Acad. Sci. USA, Vol. 95, pp. 7893-7897, July
1998, available at http://www.pnas.org/content/95/14/7893.full

Bio-Rad Safety Data Sheet: Enhancer Enzyme SDS

Deoxyribonuclease I from bovine pancreas, Sigma-Aldrich, available at
https://www.sigmaaldrich.com/catalog/substance/deoxyribonucleaseifrom
bovinepancr_eas 1234590039891 1?lang=en&region=US

“DNase I (RNase-free),” New Englable BioLabs, Inc., available at
https://www.neb.com/products/m0303-dnase-i-rnase-
free#Product%20Information Properties%20and%20Usage

University of Mississippi Medical Center, Molecular and Genomics Core
Facility, available at https://www.umc.edu/Research/Core-
Facilities/Molecular-and-Genomics-Core/Facilities-and-Equipment.html

UNC School of Medicine, Center for Gastrointestinal biology and
Disease, CGIBD Cores, Single-cell RNAseq (Biorad/Illumina ddSEQ)
website available at https://www.med.unc.edu/cgibd/cores/advanced-
analytics/single-cell-rnaseq-bioradillumina-ddseq/

Bio-Rad Safety Data Sheet: 3’ Barcode Beads

[1lumina Bio-Rad Single Cell Sequencing Solution, available at
https:/medicine.uiowa.edu/humangenetics/sites/medicine.uiowa.edu.huma
ngenetics/files/ILMN BioRad SingleCellSeminar Feb2017.pdf

SelectScience Product "ddSEQ™ Single-Cell Isolator by Bio-Rad,"
available at http://www.selectscience.net/products/ddseq-single-cell-
isolator/?prodID=207170

Excerpts of Encyclopedia of Immunology (Second Edition) on SDS-
Polyacrylamide Gel Electrophoresis (SDS-Page), available at
http://www.sciencedirect.com/science/article/pii/B0122267656005570

N,N’-Methylenebis(acrylamide) 146072 SIGMA-ALDRICH, available at
https://www.sigmaaldrich.com/catalog/product/sial/146072?lang=en&regi
on=US

Reverse Transcription Reaction Setup-Seven Important Considerations,
TheroFIsher Scientific, available at

vii



82.

83.

84.

85.

86.

87.

88.

89.

90.

https://www.thermofisher.com/us/en/home/life-science/cloning/cloning-
learning-center/invitrogen-school-of-molecular-biology/rt-
education/reverse-transcription-setup.html

Transcriptor Reverse Transcriptase Ver. 13, June 2017, available at
https://www.sigmaaldrich.com/content/dam/sigma-
aldrich/docs/Roche/General Information/1/transcriptor-reverse-
transcriptase.pdf

Omniscript Reverse Transcription Handbook, QIAGEN (2010), available
at https://www.qgiagen.com/us/resources/resourcedetail 7id=7{8feb09-5115-
40cd-aba7-cf72149e172a&lang=en

A scalable high-throughput method for RNA-Seq analysis of thousands of
single cells, Bio-Rad Illumia Pub No. 1070-2016-013, Bulletin 6883 Ver.
B 16-1124 1116, available at
https://support.illumina.com.cn/content/damm/illumina-
marketing/documents/products/flyers/ddseq-single-cell-poster-handout-
single-cell-poster-handout-web.pdf

Qiagen FAQ ID -2946 “How much RNA does a typical mammalian cell
contain?,” available at
https://www.giagen.com/cn/resources/faq?id=06a192¢2-¢72d-42e8-9b40-
3171elebdcb8&lang=en ’ :

CONFIDENTIAL January 8, 2018 Letter from Eric S. Whitaker to Tim
Ernst

SureCell WTA 3’ Library Prep Kit Support, Questions & Answers),
available at

https://support.illumina.com/sequencing/sequencing _kits/surecell-wta-3-
kit/questions.htm]

“Bio-Rad and Illumina to Co-Develop Comprehensive Solution for
Single-Cell Genomics,” Bio-Rad Newsroom, available at http://www.bio-
rad.com/en-us/corporate/newsroom/bio-rad-and-illumina-to-co-develop-
comprehensive-solution-for-single-cell-genomics

Single-Cell RNA Data Analysis Workflow: RNA analysis from single .
cells using the illumia Bio-Rad Single-Cell Sequencing Solution with the
BaseSpace® SureCell RNA Single-Cell App., available at
https://www.illumina.com/content/dam/illumina-

marketing/documents/products/technotes/single-cell-rna-data-analysis-
tech-note-1070-2017-001.pdf

Bio-Rad Safety Data Sheet: Cell Suspend Buffer

viil



91.

92.
93.
94.
9s.
96.

96A.

97.

98.

99.

100.

100A.

Phosphate-buffered saline (PBS), Cold Spring Harbor Protocols (2006),
available at http://cshprotocols.cshlp.org/content/2006/1/pdb.rec8247

Bio-Rad Safety Data Sheet: Barcode Buffer

Chromium™ Single Cell 3° Reagent Kits v2 Safety Data Sheets: Single

Cell 3' Gel Bead Kit v2, PN-120235 available at

https://assets.contentful.com/an68im79xiti/2zJ0quHcOowu Y s40QOkuEG/

56448a0bdc2¢95743a103057793a27¢3/120235 SDS Single Cell 3 Gel
Bead Kit v2.pdf

10x Genomics Chromium Brochure 2017 “The Chrominum™ Systemn:
Our Solutions. Your Sequencer. Powerful discovery.,” DOC#LITOOOOI-
RevC, available at https://www.10xgenomics.com/instrument/

10 Genomics Presentation “The ChromiumTM System: Linked Read and
Single Cell RNA-Seq Applications Powered by GemCode Technology,”
by Chris Black

10X Video Training module, “Chapter 2 - GemCode Technology and the
Single Cell 3' Solution,” available at http://go.10xgenomics.com/training-
modules/single-cell-gene-expression

Screenshot from 10X Video Training module, “Chapter 2 - GemCode
Technology and the Single Cell 3' Solution,” available at
http://go.10xgenomics.com/trainingmodules/single-cell-gene-expression

10X Genomics Technical Note: Assay Scheme and Configuration of
Chromium™ Single Cell 3> v2 Libraries, CG000108 Rev A, available at
https://assets.contentful.com/an68im79xiti/4{ly9tr6gQuCWamliiOiEa/406
58acce7a6756e38537584897840e3/CG000108 AssayConfiguration SC3

v2.pdf

DTT 1,4-Dithiothreitol, Sigma-Aldrich, available at
https://www.sigmaaldrich.com/catalog/product/roche/dttro?lang=en&regio
n=US

Gueroult M. et al., “How Cations Can Assist Dnase I in DNA Binding and
Hydrolysis,” PLoS Computational Biology, available at
http://journals.plos.org/ploscompbiol/article/file?id=10.1371/journal.pcbi.
1001000&type=printable;
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2987838/

CONFIDENTIAL 10X single-cell product video

CONFIDENTIAL Screenshots from 10X single-cell product video

X



101.

105.

106.

107.

108.

109.

110.

111.

112.

114.

115.

116.

117.

2017 Top 10 Innovations, The Scientist (Dec. 1, 2017), https://www.the-
scientist.com/?articles.view/articleNo/50969/title/2017-Top-10-
Innovations/

ddSEQ™ Single-Cell Isolator re: Description, available at http://www.bio-
rad.com/en-es/product/ddseq-single-cell-isolator

ddSEQ™ Single-Cell Isolator re: Ordering, available at http://www.bio-
rad.com/en-es/product/ddseg-single-cell-isolator

ddSEQT™ Single-Cell Isolator re: Accessories, available at
http://www .bio-rad.com/en-es/product/ddseq-single-cell-isolator

ddSEQ™ Cartridge Holder #12004739 re: Description, available at
http://www.bio-rad.com/en-us/sku/12004739-ddseq-cartridge-holder

ddSEQ™ Single-Cell Isolator #12004336 re: Description, available at
http://www.bio-rad.com/en-us/sku/12004336-ddseq-single-cell-isolator

ddSEQ™ Test Cartridges #12003862 re: Description, available at
http://www.bio-rad.com/en-us/sku/12003862-ddseg-test-cartridges

CONFIDENTIAL Perona, John J., "Type II restriction endonucleases,"
Methods, Vol. 28, pp. 353-364 (2002)

CONFIDENTIAL 10X Genomics' Bill of Materials ||| | | | | | N NN

Bio-Rad Life Science Research 2017, Product Catalog, available at
www.bio-rad.com/webroot/web/pdf/lsi/literature/Bulletin 6844.pdf

U.S. Patent Publication No. 2014/0227684

U.S. Patent Publication No. 2014/0155295A1

CONFIDENTIAL

Illumina Order Confirmation (Order.Number -1427177)

Georgia Tech, Shared user Management System, available at
https://sums.gatech.edw/

Notice of Intent to Certify Sole Source, available at
www.bidnet.com/bneattachments?/451979616.doc

University of Mississippi Medical Center, Molecular and Genomics Core
Facility, Service Home, available https://www.umc.edu/Research/Core-
Facilities/Molecular-and-Genomics-Core/Services/Services-Home . html




118.

119.

120.

121.

122.

123.

124.

125.

infoporte, available at h.ttps:‘//infoporte.unc.edu/cores/buy.php

Boston Medical Center/Boston University School of Medice, Department
of Medicine Newsletter, Summer 2017, available at
https://www.bume.bu.edu/medicine/files/2017/07/Evans-Summer-2017-
newsletter-FINAL .pdf ’

Weill Cornell Medicine, Genomics Resources Core Facility website,
available at

https://my.ilabsolutions.com/service center/show external/2960/genomics
-resources-core-facility

conrmenTiL

Video, available at http://www.selectscience.net/SelectScience-
TV/Videos/comprehensive-single-cell-sequencing-solution-from-bio-rad-
and-illumina/?videolD=3648

Neuroscience 2017 Program, available at https://www.stn.org/Annual-
Meeting/Neuroscience-2017/Sessions-and-Events/Program

American Cell Biology Meeting Meeting Program from the 2017 meeting
on December 2-6 in Philadelphia, available at http://ascb-
embo2017.ascb.org/wp-
content/uploads/sites/8/2017/03/2017ascbemboprogramwebtinal.pdf

[llumia SureCell WTA 3’ Library Prep Kit for the ddSEQ System
webpage, available at https://www.illumina.com/products/by-
type/sequencing-kits/library-prep-kits/surecell-wta-ddseq.html

xi



APPENDICES

Appendix ItemDescription

A. Prosecution History of U.S. Patent No. 9,644,204

B Prosecution History of U.S. Patent No. 9,689,024

C. Prosecution History of U.S. Patent No. 9,695,468

D Pertinent File History of U.S. Patent No. 9,856,530 (Non-Certified Copy,

Certified Copy Forthcoming)

E. Cited References of U.S. Patent No. 9,644,204
F. Cited References of U.S. Patent No. 9,689,024
G. Cited References of U.S. Patent No. 9,695,468

H. Cited References of U.S. Patent No. 9,856,530

Xii



TABLE OF CONTENTS

L. INTRODUCTION .....otoieieteeiiieeiietteitereresreeseestssssaesnesnessessssasesssstsaserasssassssnsssessesssonsenne 1

IL. COMPLAINANT ....oottiteierterecrestesie et siesnts e sesseea e e s assassrn s [ETOURRTTON 3

[II.  The Proposed RESPONAENLt. ........couevvevererereerirereiieneireneesenensniscsenssessisissesessssessssssssssessnrs 14

IV, The ProduCtS At ISSUE ..ooceerroeeerseserrsssererssesersessessessessssssssssssmses s 14
V. THE ASSERTED PATENTS AND NON-TECHNICAL DESCRIPTIONS OF THE

INVENTIONS ..ottt tesve et ereere st es e ssesa st as s estsassas st ra b e e b s e b e s besbesnessabesbannennes 15

A. U.S. Patent NO. 9,644,204 ........oovvvvovesimenereeressissssssssessssssessssssnssesssssasassssssossinssnss 15

1. Identification And OWNETSRID...........o..vvveeveeeeeeeeemsssssssssnrecersssenessensssansens 19

2. Non-Technical Description of the 204 Patent...........cccoviviiniiniinennennn. 16

3. Foreign Counterparts to the 204 Patent ..o 18

4. Licenses Related to the 204 Patent ...........cocovvviiiiiniiiiniiinieiiicniennee 18

B. U.S. Patent No. 9,689,024 ................................................. SRR e 18

1. Identification And OWNEIShIP......covvvverievrereneriiiiiniiii e 18

2. Non-Technical Description of the 024 Patent..........ccooviiiiininniinneneenn 19

3. Foreign Counterparts to the 024 Patent ...........cooovveinienciniieiiin 20

4, Licenses Related to the 024 Patent ..........ccoviiininiineninneninceces 21

C. U.S. Patent NO. 9,695,468......ccvieiiieiieenireneenrcsriisiiste e etesnrssassassssessnesseesusesen 21

1. Identification And OWNErShiP....cccoveveiiiinninieiiiniie e 21

2. Non-Technical Description of the 468 Patéﬁt .......................................... 22

3. Foreign Counterparts to 468 Patent ..........cocovvvrivririnrierieisnnnensenens 23

4. Licenses Related to the 468 Patent ................... e 23

D. U.S. Patent NO. 9,856,530.....cccueierernreneniiieniinieniiiinirens ittt s sse e sssenes 24

1. Identification And OWNErship.......cccceeeviiiiiiininiiniin s 24

2. Non-Technical Description of the 530 Patent..........cccocovinininiiiininns 24

xiil



VL

VIIL
VIIL

IX.

XI.

3. Foreign Counterparts to the 530 Patent ........c..ocevvurvreerueerereererererennneenenens 26

4. Licenses Related to the 530 Patent .........c.cccovvviviniiininninnieneneenn, 26
Unlawful and Unfair Acts of Proposéd Respondent: Patent Infringement...................... 26
A. Bio-Raci’s Accused Products ............... SOOI 27
B. Infringement of the Asserted Patents................ et e ettt be st et e b st seneeneas 27

1. Infringement of U.S. Patent No. 9,644,204...............................; ............. 27

2. Infringement of U.S. Patent No. 9,689,024 ........c.cooiiiiiniinininiinnns 33

3. Infringement of U.S. Patent No. 9,695,468 ................................ ............ 40

4, Infringenient of U.S. Patent No. 9,856,530 ...ovoomrrrereeieeieeriiiieeereeee e 46
Specific Instances of Unfair IMPO_RTATION and Sale.......cccovververieneeneneeece e 52
Harmonized Tariff Schedule Item NUIIDETS v ee e eees e es e e esesennenesnenens 58
Related Litigation ..................... S TS v._...58
Domestic Industry .........cocooeveverennrnncnnann, s ............. e 59
A. 10X’s Use of the Asserted Patents............... tererssstnisassasrarssersssersasesessass R ', 60
B. 10X’s Domestic Investments Related to the Asserted Patents ............... ceseserssasiins 61
Relief REQUESTEA .....ovveuiiiiiciiiii e 65

Xiv



I INTRODUCTION

1. Complainant 10X Genomics, Inc. (“10X”) requests that the United States
International Trade Commission commence an investigation pursuant to Section 337 of the
Tariff Act of 1930, as amended, 19 U.S.C. § 1337, based on the unlawful importation into the
United States, the sale for importation, or the sale within the United States after importation by
or on behalf of proposed respondent Bio-Rad Laboratories, Inc. (“Bio-Rad” or “Proposed
Respondent™) of certain microfluidic systems, components thereof, or products containing the
same (collectively, “the Accused Products™), which infringe one or more of the following claims
of U.S. Patent Nos. 9,644,204 (“the 204 Patent™); 9,689,024 (“the 024 Patent”); 9,695,468 (“the
468 Patent”); and 9,856,530 (“the 530 Patent™) (collectively, “the Asserted Patents”), either

literally or under the Doctrine of Equivalents.

“Asserted Patent - ;. ‘| Asserted Claims’ MR RMUES
U.S. Patent No. 9644 204 Claims 1,2,3,4,6,7,8, 9 17 20 21, 23 25
27,29, 31, and 33
U.S. Patent No. 9,689,024 Claims 1, 2,5, 8,10,11, 13,15, 16,17, 19,
21, and 22
U.S. Patent No. 9,695,468 Claims 1,2,3,4,6,7,8,9,11, 12, 21, and 22
U.S. Patent No. 9,856,530 Clains 1,2, 3,4, 5,6,8,9, 10, 11, 14, 15, 16,
17,18, 19, 20, 24, 25, 26, 27, 28, 29, and 30
2. Certified copies of each of the Asserted Patents are attached as Exhibits 1-4. 10X

owns all right, title, and interest in the 204, 024, 468, and 530 Patents. Copies of the recorded
assignments for each of the Asserted Patents® are attached as Exhibits 5-13. Copies of the

prosecution histories for each of the Asserted Patents are attached as Appendices A-D.

! Independent claims are listed with bold text.

2 The 530 Patent was recently issued on January 2, 2018. 10X has ordered but has not yet
received the certified patent, certified file history, and certified recorded assignment. 10X will
submit the certified versions of these documents as soon as they are received.



3. The Proposed Respondent is Bio-Rad Laboratories, Inc. Without being limited to
the followihg named products and components, the Accused Products are any and all
microfluidic chips or cartridges (“Accused Microfluidic Cartridges”) and any other products or
components that are imported, made, used, sold, and/or offered for sale by or on behalf of Bio-
Rad in connection with and/or as part of Bio-Rad’s Single-Cell Sequencing Solution, including
without limitation Bio-Rad’s ddSEQ™ Cartridges, Bio-Rad’s ddSEQ™ Single-Cell Isolator,
Bio-Rad’s ddSEQ™ Cartridge Holder, consumable or other components used with and/or as part
of Bio-Rad’s Single-Cell Sequencing Solution, and/or products containing the same, or any other
'~ Bio-Rad products that ¢mbody like functionality involving partitioning genetic material in
droplets with gel beads with attached barcode molecules and forming barcoded polynucleotide
molecules. On information and belief, at least the Accused_Microﬂuidic Cartridgeé, components
thereof, or products containing the same are manufactured or assembled 01-1tside of the United
States and sold for importation into the United States, imported into the United States, and/or
sold within the United States after importation—by or on behalf of Proposed Respondent Bio-
Rad. The Accused Microfluidic C_artridges in combination with other Accused Products
specifically designed for use with the Accused Microfluidic Cartridges, infringe one or more
Asserted Claims of the Asserted Patents.

4. As required by 19 U.S.C. § 1337(a)(2) and 3), an industry in the United States
relating to articles protected by the Asserted Patents exists based on 10X’s products protected by
the Asserted Patents.

5. Complainant seeks, as relief, a permanent limited exclusion order barring from
entry into the [AJnitedb States all of Proposed Respondent’s imported Accused Products that

infringe or are used to infringe one or more of the claims of any of the Asserted Patents,



including directlsi or indirectly and whether literally or under the Doctrine of Equivalents.
Complainant also seeks a permanent cease and desist order prohibiting the sale for importation,
importation, sale after importation, making, use, offer for sale, sale, distribution, advertising,
testing, repai.r, technical support, or any other commercial activity conducted by or on behalf of
Bio-Rad related to Proposed Resiaondent Bio-Rad’s Accused Products that infringe or are used to
infringe, directly or indirectly and literally or under the Doctrine of Equivalents, one or more
claims of any of the Asserted Paténts. Further, Complainant requests that the Commission
impose a bonci during the Presidential review period pursuant to 19 U.S.C. § 1337(e)(1) and
(f)(1) to prevent further injury to the domestic industry of 10X relating to each of the Asserted
Patents.

II. COMPLAINANT

6. 10X Genomics was founded in Pleasanton, California, in 2012, by Dr. Serge
Saxonov, Df. Benjamin Hindson, and Dr. Kevin Ness, who were 'former employees of
QuantaLife and were briefly employed by Bio-Rad after Bio-Rad purchased QuantaLife. After
leaving Bio-Rad, the 10X founders pursued innovative approaches for Next Generation
Sequencing (“NGS”) technolqu. NGS relates to advanced methods to determine the precise
order of nucleotides (“A,” “T,” “C,” “G”) in nucleic acids such as, for example, DNA. NGS

promises to advance and in many cases has already advanced the state of the art in life sciences

and medicine. [

7. 10X launched its GemCode™ product in February 2015 and its Chromium™
product line in early 2016. The current Chromium™ product line includes the Chromium™
Genome/Exome Solutions, the Chromium™ Single Cell 3° Solution, the Chromium™ Single

Cell V(D)J Solution, and the Chromium™ Solution de novo Assembly Solution. 10X’s products

of




include 10X-designed microfluidic chips, 10X instruments, gel beads with large numbers (e.g.
millions) of oligonucleotide barcode molecules attached to the gel beads, and various other
reagents. 10X’s products provide innovative sample partitioning, barcoding, and sequencing
preparation solutions, which work in coordination with existing sequencers to allow users to
access a wealth of new and different types of génbmic information.

8. 10X’s products are built upon its GemCod‘eTM technology’, a multifaceted and
interdisciplinary set of proprietary techniques relating to Gel Beads in Emulsion (“GEMs”).

10X’s products generate GEMs of which a subset contain a nucleic acid sample (e.g., the mRNA

from a cell), reagents, and a gel bead with barcode molecules. _

3 Referred to interchangeably herein as “GEM technology”.
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Ex. 96 (Training module of Chapter 2 - GemCode Technology and the Single Cell 3’ Solution),
available at http://go.10xgenomics.com/training-modules/single-cell-gene-expression) at 5:45.

9. 10X’s GEM technology is an innovative advancement in sample partitioning,
barcoding, and sequencing preparation technology. 10X has used its GEMs—along with other
technologies—to address at least two cutting-edge problems in the sequencing industry: (1)
analyzing large numbers of single cell transcriptomes in parallel; and, (2) accessing DNA
sequence information over long ranges (i.e. longer sequences of DNA nucleotides) more
completely and effectively. 10X’s GEM technology addresses these problems by a ground-
breaking paradigm of partitioning different sources of sample nucleic acid (e.g., different cells,
or different long DNA molecules) into separate GEMs, and by tagging the nucleic acid contents
of GEMs with oligonucleotide barcodes having a sequence specific to that GEM. After the
contents of these GEMs are collectively sequenced, the barcodes indicate the GEM—and hence

the source—from which the sequenced nucleic acids originated. Thus, nucleic acids with a



shared barcode can be identified as coming from a given single cell or long DNA molecule that
was in a particular GEM.

10. 10X’s gel beads created using 10X’s proprietary technology are key to barcoding
the contents of a GEM. 10X creates a large pool of oligonucleotide barcode populations having
distinct barcode sequences. These barcode molecules are attached to porous gel beads. Each gel
bead has lérge numbers of barcode molecules that include a common barcode sequence, which
distinguishes barcode molecules from a given bead from those of other beads. The gel beads are
used as vehicles to deliver a set of barcode molecules sharing a common barcode sequence into a
particular GEM, allowing one GEM to be distinguished from another by virtue of the barcode
sequence on the encapsulated gel bead. 10X’s market-leading microfluidic chip design and
chemistry allows a high proportioﬁ of GEMs to contain one and only one bead.

11, GEM s containing gel beads serve as miniature reactors in which barcoded nucleic
acids containing the sequence information of the sample nucleic acids in the GEM are created.
Gel beads are formulated with a 10X proprietary. chemistry that allows them to dissolve and
release their contents—e.g., barcode molecules—inside GEMs upon the application of a stimulus.
Barcode molecules can attach to sample nucleic acids inside the GEM and undergo various
biochemical reactions to génerate barcoded nucleic acids containing the sequence information of
_ the sample nucleic acid. For example, the barcode molecules attach to mRNA from a single cell
encapsulated within the GEM. The sequence information of the mRNA is then linked to the
barcode sequence using reverse transcription. Once the sample nucleic acid has been “barcoded”
or “tagged” in such fashion, it can be sequenced while using the barcode fo preserve valuable
information about the origin of the nucleic acid. The barcode sequence can convey a variety of

information about the origin of the sample nucleic acid, including the cell or molecule of origin.



Thi.s origin information is not available in a conventional NGS solution. 10X’s GEM-based
sequencing products thus represents a fundamental and groundbreaking advance over prior
sequencing applications.

12. Major medical research institutions and many life science researchers in the
| United States and around the world are using 10X’s GEM technology to perform groundbreaking
work for potentially life-saving discoveries. 10X’s GEM technology -is helping researchers
understand how cancers arise from genetic rﬁutations, how stem cells grow and differentiate, aﬁd )
how to improve pfenatal testing for genetic disease. The Scientist magazine, which covers the
latest developments iﬁ life sciences research, technology, and business, named 10X’s
GemCode™ Technology as Number One on its list of the “Top Ten Innovations [of] 2015,” and

again in 2017. Ex. 14 (Top 10 Innovations 2015, The Scientist (Dec. 1, 2015), http://www.the-

scientist.com/?articles.view/articleNo/44629/title/ Top-10-Innovations-2015/); Ex. 101 (2017 Top

10 Innovations, The Scientist (Dec. 1, 2017), https://www.the-

,,,,,,

13.  As an example, enabled by its GEM technology, 10X’s Chromium™ Single Cell
3’ Solution product, which launched in early 2016, represents a significant advancement over
conventional gene expression solutions. The ChromiumT.M Single Cell 3’ Solution provides high-
throughput expression measurements of single cells that enable dynamic profiling of the
transcriptome of large numbers of cells on a cell-by-cell basis. This also enables comparing gene
expression across different cells. Whereas the genome can be thought of as a book of recipes, the
transcriptome represents the recipes that are actually being made at any given moment by a given
cell. Thus, a brain cell can be very different from a muséle cell despite sharing the same genome

because their transcriptomes are different. 10X’s Chromium™ Single Cell 3° Solution profiles




the transcriptome by sequencing the messenger RNAs (“mRNAs”) of individual cells, which are
indicative of which genes are turned on and off; at single-cell resolution, for tens of thousands of
cells in a single experiment. In contrast, conventional gene expression solutions do not
differentiate transcriptomes from different cells and do not address the variances of gene
expression among different cells. For example, gene expression may vary between a normal cell
and a cancer celi in a patient, 10X’s Single Cell 3* Solution can yield valuable information on the
possible genetic cause of the cancer that would ﬁot otherwise be revealed using a conventional

gene expression solution, and which may assist in selecting a treatment for the cancer. .

]

By accessing the transcriptomes of individual cells using GEMs, 10X is revolutiohizing studies
of gene expression at singlé cell resolution, which has a significant impact on medical and life
sciencés research.

14.  In just the past six months alone, 10X’s Single Cell 3* Solution has been cited in
at least 24 new scientific studies including in top publications within the research fields of

neurology, immunology, stem cells, infectious disease, and cancer, as examples. Multiple teams




of researchers at U.C. San Francisco, the Broad Institute of MIT, and Harvard are using the
Chromium™ Single Cell 3° Solution to develop novel applications like Perturb-seq, a method
using 10X technology in conjunction with CRISPR gene editing technology, to systematically
study the function of thousands of genes in parallel. See Exs.19-20
(https://www.ncbi.nlm.nih.gov/pubmed/27984733;

https://www.ncbi.nlm.nih.gov/pubmed/27984732). As another example, Dr. Kelly Paulson at the
Fred Hutchinson Cancer Research Center successfully identified the mechanisms of acquired
immunotherapy resistance in Merkel Cell carcinoma using 10X’s Single Cell 3’ Solution. Dr.
Paulson’s research summary entitled “[n]ovel single cell analyses offer unique insight into
acquired immunotherapy resistance in patients with Merkel cell carcinoma,” states that “[u]sing
novel single-cell RNA sequencing technologies (scRNAseq) to assess mixed tumor cell
populations across the patient timeline, researchers observed that CD8+ T cells overexpressed
genes related to cell division, activation, and glycolysis during the initial immune response and
tumor regression. . . . Additionally, researchers provided a foundation for using scRNAseq to
better understand acquired immunotherapy resistance in other malignancies.” See Ex.21
(http://blog.sitcancer.org/2017/11/sitc-201 7-scientiﬁe-highlights-nov-1 1.html#more) (emphasis
added). Further, published work by researchers in the U.S. using the Chromium™ Single Cell 3’
Solution includes studies of: (a) how white blood cell diversity affects immune system function,
see Ex. 26 (https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5241818/); (b) how human intestinal
stem cells renew and regenerate, see Exs. 27, 18
(https://www.ncbi.nlm.nih.gov/pubmed/28467820;

https://www.ncbi.nlm.nih.gov/pubmed/28686870); and, (c) how human tear-producing glands

develop and function, see Ex. 29 (https://www.ncbi.nlm.nih.gov/pubmed/28576768).



15. Also built on its GEM technology and directed to profiling lymphocytes, 10X’s
Chromi'umTM Single Cell V(D)J Solution is a comprehensive and scalable tool for enabling high-
definition immunology research. The solution profiles full-length paired V(D)J transcripts from
hundreds to millions of lymphocytes, enabling assembly of the complete V(D)J sequences from
T Cell Receptor and the B Cell immunoglobulin on a cell-by-cell basis. Thus, 10X’s Single Cell
V(D)J solution provides insights into genetic recombination of the V(D)J segment—the defining
feature of the adaptive immune system. The technology enabl_es finding that “one-in-a-million”
circulating T cell that will attack a specific tumor cell.

16.  Providing an unparalleled solution to uncover new information about the genome,
10X’s Chromium™ Génome & Exome and de novo Assembly Solutions, using 10X’s GEM
technology together with its innovative and proprietary biochemistry process, create barcoded
short-fragment DNAs and provide novel “linked-read” sequencing. 10X’s genomic solutions
perform a new step to the sequencing workﬂow that is not part of the coﬁventional NGS
process—namely the step of using its GEM technology to index short sequences using DNA
barcodes specific to a longer sequence from which the short sequences are derived. These short
fragments indexed to the longer sequence through barcoding are ready to be sequenced by
existing sequencers equipped to perform only short-read sequencing—so named in reference toi
the number of nucleic acid base pairs the sequencer can read in an unbroken sequence. Short-
read sequencing is known to have a number of significant drawbacks that result in delivering
only a fraction of a genome’s value and failing to provide insights on haplotypes, structural
variants, and de novo assembly. In comparison, 10X’s linked-read products uncover additional

information that is normally lost during traditional short-read sequencing. 10X’s linked-read

10



products provide significant improvements to the completeness and the value of the information

that can be obtained using existing short-read sequencing, . —

17. For example, on average, a standard Chromium™ Genome run provides 150

times the physical coverage and 30 times the sequence coverage at a given locus as compared to
synthetic long reads. See Ex. 22 (10x Technical Note re: Linked-Read Technology available at
https://assets.contentful.com/an68im79xiti_/6ceYchVAc6MaSMeyOOaI;E/4d9f269143be9el750
a4l5e1d5aa6762/CG00044_10x_Techical_Note_LinkedReads.pdf). The solution helps unlock
critiéal genetic information for variants in heritable disorders and discover key genomic
alterations in cancer. As another example, the Chromium™ Exofne Solution uses the power of
GEM technology and linked-reads to fully resolve genetic phasing and structural variation and
detect variants in previously inaccessible and complex regions of the exome. Further, the
C_JhromiumTM de novo Assembly Solution opens the door té low-cost, every day diploid genome
- assemblies. With its simple workflow, low DNA inputA requirements, and automated data
analysis, the Chromium™ de novo Assembly Solution enables true diploid genome assembly in

a manner that was never previously available.
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18. Moreover, as compared to the huge, multimillion-dollar short-read sequencers
that provide only short-range genomic information while requiring significant capital investment,

space, and support, 10X’s groundbreaking products include inexpensive devices with a footprint

smaller than that of a common laptop computer and that function as companion products to
existing sequencers to perform thé additional step of using its GEM technology to tag short
fragments to provide long-range genomic sequence information.

19. Due to its high performance and low cost, 10X’s Chromium™ Genome & Exome
and de novo Assembly Solutions are widely used by researchers to efficiently barcode the
geﬁomic DNAs and to reveal valuable genomic information that would not otherwise be
available using short-read NGS solutions. For example, just in the United States, Chromium™
Genome and Exome are now being used to understand how g‘enomic rearrangements cause
gastric cancers to metastasize (that is, spread to different parts of the body), see Ex.23
(https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5477353/), how breast cancers and sarcomas
form, see Ex. 24 (https://www.ncbi.nlm.nih.gov/pubmed/28714986), and how gene variants that
result in loss of function affect human health, see Ex. 25
(https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4985238/).

20. lOX’s- products lead the market. For instance, Bio-Rad’s products do not provide
linked-read sequencing solution to analyze genomic DNA and Bio-Rad’s Single-Cell Sequencing
Solution delivers inferior performance to that of 10X’s Single-Cell products. Further, 10X’s
siﬁgle cell products provide market-leading rates of cell recovery and bead occupancy while
maintaining a low rate of multiple cells being captured in a single droplet (known as
“multiplets”). For example, IOX’_S Chromium™ Single Cell 3° product currently achie\;es above

56% cell recovery rate in a cell sample that can range from 870 cells to 17,400 cells. Specifically,

12



for an 870-cell sample, 10X’s solution recovers about 500 cells with the cell recovery rate of
57.5% while maintaining a very low multiplet rate of 0.4%. For a 10,500-cell sample, 10X’s
solution recovers about 6000 cells with the cell recovery rate of 57.1% while maintaining a still
low multiplet rate of 4.6%. See Ex. 30 (Single Cell 3’ Reagent Kits v2 User Guide) at 6. In
comparison, Bio-Rad’s product recovers only about 300 cells from the required 11,250 cells per
sample, which is a cell recovery rate of 2.7%, at least 20 times lower than the cell recovery rate
of 10X’s Single Cell 3’ pr_oducf. Ex. 31 (SureCell WTA 3’ Library Prep Reference Guide) at 1, 8.
The superiority of 10X’s solutions is supported by a review by researchers at the Washington
University in Saint Louis School of Medicine, who found that Chromium can barcode “100 to
80,000 cells in 10 minutes with a 65% cell capture rate,” and further state that “[t}he Chromium
system has caught on rapidly among scientists because it is relatively easy to operate, can
generate many thousands of single-cell libraries in a short time frame, and comes with a custom
bioinformatics pipeline that simplifies analysis._” | Ex. 56.
(http://www.seminarsinnephrology.org/article/S0270-9295(17)301 00;6/fulltext). Bio-Rad’s
product, however, “aims to separate and barcode 10,000 individual‘cells . .. in a matter of hours.”
Id. Given that Bio-Rad’s single-cell product wastes a majority of the cell samples and dnly

recovers approximately 300 cells per sample, 10X’s product is better able to support research

with limited or rare cell samples or any research requiring a higher output or less time. See id.

(“This system is well suited to scRNA-seq of human kidney because of its high capture
efﬁciency..”). It is also worth noting that Bio-Rad only recently released its single cell solution in
early 2017, while 10X introduced its first single-cell product in December 2015. See Ex. 32
(Illumina and Bio-Rad Launch Solution for Single-Cell Genomic Sequencing to Enable Robust

Study of Complex Diseases, Business Wire (Jan. 8, 2017 5:35 PM)
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(http://www.businesswire.com/news/home/20170109006365/en/I1lumina-Bio-Rad-Launch-
Solution-Single-Cell-Genomic-Sequencing/). It took Bio-Réd more than a year longer than 10X
just to develop this product.

21.  Since 10X was founded, Bio-Rad has launched a litigation campaign against 10X,
before this Commission and elsewhere, with the apparent goal of excluding 10X from the NGS
market where it has bepome a leader. Meanwhile, 10X continues as a leading innovator in the
NGS market, successfully addressing an array of difficult problems. in biochemistry, engineering,
and bioinformatics, and pioneering new sequencing applications that have the potential to move
science forward and save lives. |

III. THE PROPOSED RESPONDENT

22.  On information and belief, Proposed Respondent Bio-Rad is organized under the
laws of the State of Delaware with its principal place of business at 1000 Alfred Nobel Drive,
Hercules, CA 94547. See Ex. 33 [Bio-Rad 10k].

23, On information and belief, Bio-Rad’s relevant business “includes designing,
developing, manufacturing, making, using, offering for sale, and selling (including selling in the
United States after imporfation and/or selling for importation), and/or importing into the United
States the Accused Products and components thereof, including the Accused Microfluidic
Cartridges or components thereof that on information and belief are»l maﬁufactured outside of the
Unitéd States. |

IV. THE PRODUCTS AT ISSUE

24.  Pursuant to Commission Rule 210.12(a)(12), Complainant states that, without
being limited to the following named products and components, the Accused Products include
any and all microfluidic chips or “cartridges” (“Accused Microfluidic Cartridges™) and any other

products or components that are imported, made, used, sold, and/or offered for sale by or on
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behalf of Bio-Rad in connection with and/or as part of Bio-Rad’s Single-Cell Sequencing
Solution, including without limitation Bio-Rad’s ddSEQ™ Cartridges, Bio-Réd’s ddSEQ™
Single-Cell Isolator, Bio-Rad’s ddSEQ™ Cartridge Holder, consumable or other components
used with and/or as part of Bio-Rad’s Single-Cell Sequencing Solution, and/or products
containing the same, or any other Bio-Rad products that embody like functionality involving
partitioning genetic material in droplets with gel beads with attached barcode molecules and
forming barcoded polynucleotide molecules.

25.  The Accused Microfluidic Cartridges or components thereof—including Bio-
Rad’s ddSEQ™ Cartridges—are, on information and belief, manuféctured or assembled outside
of the United States and sold for importation into the United States, imported into the United
States, and/or sold within the United States after importation, by or on behalf of Proposed
Respondent Bio-Rad. |

V.  THE ASSERTED PATENTS AND NON-TECHNICAL DESCRIPTIONS OF THE
INVENTIONS*

A. U.S. Patent No. 9,644,204
1. Identification And Ownership

26. United. States Patent No. 9,644,204, titvled “Partitioning And Processing Of
Analytes And Other Species,” issued on May 9, 2017, to inventors Benjamin Hindson, Serge
Saxonov, Kevin Ness, Paul Hardenbol, Christopher Hindson, Donald Masquelier, Mirna Jarosz,
and Michael Schnall-Levin. See Ex. 1 [204 Patent]. The 204 Patent issued from Application No.

14/175,935 filed on February 7, 2014. Id

% The non-technical descriptions of the patented technology are provided solely for compliance
with the Commission Rules and are not intended to limit, define, or otherwise affect the
construction and/or application of any claim term. Complainant provides these statements .
without prejudice or waiver to its right to assert any and all positions with respect to claim
construction. '
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27.  The 204 Patent has 6 independent claims and 34 dependent claims. Id. 10X is
asserting claims 1, 2, 3, 4, 6, 7, 8, 9, 17, 20, 21, 23, 25, 27, 29, 31, and 33 of the 204 Patent in
this investigation.

28. 10X owns by assignment the entire right, title, and interest in and to the 204
Patent. All the inventors of the 204 Patent have assigned the entire right, title, and interest in the

“patent and the applications from which it deri\}es to 10X. A certified copy of the assignment
from the named inventors to 10X is attached hereto. See Exs. 5-6 [204 Patent Assignment].

29. Pursuant to Commission Rule 210.12(c)(1), this Complaint is accompanied by the
prosecution history of the 204 Patent and three copies thereof. Appx. A. Pursuant to Commission
rule 210.12(c)(2), this Complaint is accompanied by four copies of each technical reference
identiﬁed in the prosecution history of the 204 Patent. Appx. E.

2. Non-Technical Description of the 204 Patent

30. Genetic sequencing often requires analyzing the genetic material from tissue that
may contain many different cells, or gathering sequencing information from long strands of
DNA. In both of these examples, using prior techniques can be inefficient and can result in a ldss
of important information about where speciﬁc sequences originated. For example, analyzing a
sampling of a large number of a patient’s individual cells from a tumor tissue sample would
require conducting many reactions with the genetic material from the .cells, while somehow
getting unique genetic sequence information about all of the‘different cells. Looking at many
such reactions at the same time requires an ability to separate each of these reactions from the
others and to link the resulting data for each cell or DNA molecule to only that cell or DNA
molecule.

31. The 204 Patent relates to new and improved ways to prepare samples, such as .

genetic material, for downstream analysis—such as genetic sequencing—through partitioning of
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sample materials such that components of each sample can get their own set of unique, coded
reagents before the reaction is alldwed to start.

32.  For example, the 204 Patent permits placing large numbers of tiny capsules (such
as gel beads for example) that each contain reagents for processing and barcoding the sample
genetic material with specific DNA “barcodes” to identify the sample genetic material later,
together with sample genetic material (for example a single cell containing genetic material, or a
portion of genomic DNA) inside of tiny droplets separated from other droplets by oil. The 204

Patent allows each set of unique barcode reagents to be placed separately with individual

components of sample genetic material, until a stimulus or stimuli are applied and the barcodes

are released from the capsule inside the droplet. These sﬁmu_li,can include a change in ion
concentration or the reduction of disulfide bonds. The droplet then serves as a miniature reactor
for preparing the genetic sample, and the sample material gets its specific barcode. The sample
material in the droplets. can then be pooled and subsequently analyzed, such as through genetic
sequencing. The barcodes can then be used to tell which sequences came from which sample
material.

33. Thus, the 204 Patent represents a significant advance in sample preparation
technology, and specifically genetic sequencing and analysis technology. The 204 Patent permits
the fast and efficient preparation of large numbers of ”component‘s of genetic samples for
seciﬁen(;ing, while maintaining information that identifies the individual componentsA of the
genetic samples, which caﬁ make the genetic sequencing process far more. efficient and
informative than .using conventional methods. The 204 Patent advances the technology of sémple

preparation by allowing high throughput generation of large numbers of tiny individually
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partitioned sample components, and thereby provides the efficiency and information benefits for
subsequent analysis such as genetic sequencing.

3. Foreign Counterparts to the 204 Patent

34.  The following foreign patents and patent applications correspond to the 204

Patent, and there are no others:

- U.S. Patent No. 9,644,204 - - .

Application _ | Application Number | Status . . [ Patent Date’ | Patent No: * | Country
Date’ - . e : . R »
8/6/15 2900543 Pending ‘ CA
8/21/15 14748569 Published : EPO
2/7/14 PCT/US14/15424 Expired WIPO

4. Licenses Related to the 204 Patent

W
N

B. U.S. Patent No. 9,689,024
1. Identification And Ownership

36. United States Patent No. 9,689,024, titled “Methods For Droplet-Based Sample
Preparation,” issued on June‘27, 2017, to inventors Benjamin Hindson, Serge Saxonov, and
Michael Schnall-Levin. See Ex. 2 [024 Patent]. The 024 Patent issued from Application No.
14/624,468 filed on February 17, 2015. d.

37. The 024 Patent has 1 independent claim and 21 dependent claims. Id. 10X is
asserting claims 1, 2, 5, 8, 10, 11, 13, 15, 16, 17, 19, 21, and 22 of the 024 Patent in this

investigation.
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38. 1OX owns by assignment the entire right, title, and interest in and to the 024
Patent. All the inventors of the 024 Patent have assigned the entire right, title, and interest in the
patent and the épplications from which it derives to 10X. A certified copy of the assignment
from the named inventors to 10X is attached hereto. See Exs. 7-9 [Patent Assignment].

39.  Pursuant to Commission Rule 210.12(c)(1), this Complaint is accompanied by the
prosecution history of the 024 Patent and three copies thereof. Appx. B. Pursuant to Cofnmission
rule 210.12(c)(2), this Complaint is accompanied by four copies of each technical reference
identified in the prosecution history of the 024 Patent. Appx. F.

2. Non-Technical Description of the 024 Patent

40. Genetic sequencing often requires analyzing the genetic material from tissue that
may contain many different cells, or gathering sequencing.information from long strands of
DNA. In both of these examples, using prior techniques can be inefficient and can result in a loss
of important information about where specific sequences originated. For example, analyzing a
sampling of a large number of a patient’s individﬁal cells from a tumor tissue sample would
require conducting many reactions with the genetic material from the cells, while somehow
getting unique genetic sequence information about all of the different cells. Looking at many
such reactions at the same time requires an ability to separate each of these reactions from the
others and to link the resulting data for each cell or DNA molecule to only that cell or DNA
.moleculle.r | | |

41. The 024 Patent relates to a novel method of sample preparation for nucleic acids
that inyolves barcoding nucleic acid sample material, which can then be used in .downstream
analysis such ;is genetic sequencing. For example, the 024 Patent permits the generation of at
least a subset of droplets that contain a porous gel bead with one million barcode molecules with

the same sequence and a nucleic acid to be analyzed, such as a messenger RNA molecule in a
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cell. These oligonucleotide barcode molecules are releasably attached to the porous gel bead.
When the barcode molecules are released from a gel bead into a droplet upon application of a
stimulus, the released barcode molecules attach to the nucleic acid to be analyzed. A barcoded
nucleic acid to be analyzed can then be generated. The micleic acids from multiple cells can then
be pooled and subsequently analyzed, such as through genetic sequencing. The barcodes can
then be used to tell which sequences came from which sample materials.

42.  The inventions of the 024 Patent provide innovative and significant advancements
in nucleic-acid preparation for sequencing, detection, and quantification. Using the inventions of
the 024 Patent it is possible to improve the efficiency of sample preparation for genetic
sequencing, while also gathering and maintaining more information about the identity of the
origin of the sequence information that is ultimately obtained. The 024 Patent thus represents a
significant step forward in the preparation of genetic samples for sequencing and, as a result, in
the efficiency and usefulness of genetic sequencing itself.

3. Foreign Counterparts to the 024 Patent

43.  The following foreign patents and patent applications correspond to the 024

Patent, and there are no others:

-U.S. Patent No. 9,689,024

Application Apblicatiqh Number | Status Patent Date | PatentNo. Country _

Date . : N _

-2/9/15 2013302756 Pending Australia
2/12/15 11201500303547 Pending Brazil
2/10/15 2881685 Pending Canada
4/14/15 2013800535556 Published China
2/12/15 13829414 Published EPO
2/9/15 237156 Pending Israel
2/11/15 1126/DELNP/2015 | Published India
2/13/15 2015-527549 Published Japan
3/13/15 10-2015-7006549 Pending Korea
2/12/15 MX/a/2015/001939 | Published Mexico
8/13/13 PCT/US13/54797 Expired WIPO
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4, Licenses Related to the 024 Patent

BN
N

C. U.S. Patent No. 9,695,468
1. Identification And Ownership

45, United States Patent No. 9,695,468, titled “Methods For Droplet-Based Sample
Preparation,” issued on July 4, 2017, to inventors Benjamin Hindson, Serge Saxonov, and
Michael Schnall-Levin. See Ex. 3 [468 Patent]. The 468 Patent issued from Application No.
14/624,473 filed on February 17, 2015. Id |

46.  The 468 Patent has 1 independent claim and 22 dependent claims. I/d. 10X is
asserting claims 1, 2, 3,4, 6,7, 8,9, 11, 12, 21, and 22 of the 468 Patent in this investigation.

47. 10X owns by assignment the entire right, title, and interest in and to the 468
Patent. All the inventors of the 468 Patent have assigned the entire right, title, and interest in the
patent and the applications from which it dérives to 10X. A certified copy of the assignment
from the némed inventors to 10X is attached hereto. See Exs. 10-12 [468 Patent Assignment].

48. Pursuant to Commission Rule 210.12(c)(1), this Complaint is accompanied by the
prosecution history of the 468 Patent and three copies thereof. Appx. C. Pursuant to Commission

rule 210.12(c)(2), this Complaint is accompanied by four copies of each technical reference

identified in the prosecution history of the 468 Patent. Appx. G.




2. Non-Technical Description of the 468 Patent

49. Genetic sequencing often requires analyzing the genetic material from tissue that
may contain many different cells, or gathering sequencing information from long strands of
DNA. In both of these examples, using prior techniques can be inefficient and can result in a loss
of important information about where specific sequences originated. For example, analyzing a
sampling of a large number of a patient’s individual cells from a tumor tissue sample would
require conducting many reactions with the. genetic material from the cells, while somehow
getting unique genetic sequence information about all of the different cells. Looking at many
such reactions at the same time requires an ability to separate each of these reactions from the
others and to link the resulting data for each cell or DNA molecule to only that cell or DNA
molecule.

50.  The 468 Patent relates to a novel method of sample preparation that involvés, for
example, generating droplets using porous beads as th¢ delivery vehicle to place barcode
molecules into at least a subset of droplets together with the nucleic acid sample. For example,
the 468 Patent permits providing at least one million barcode molecules with the same barcode
sequence that are releasably ‘attached to a porous bead. The barcode molecules are in an aqueous
phase and are combined with a nucleic acid sample (e.g., a messenger RNA in a cell) to be
analyzed that is also in an aqueous phase at a first junction of a microfluidic device. A droplet
containing the barcode molecules ana the nucleic acid sample material to be analyzed is then
generated by contacting that aqueous phase with another phase with which the aqueous phase
cannot mix (e.g., an oil) at a second junction of the microfluidic device. Many of the generated
droplets contain barcode molecuies and the nucleic acid sample material to be analyzed. The

barcode allows the nucleic acids from, for example, multiple cells to be pooled, and subsequently
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analyzed, such as through genetic sequencing. The barcodes can then be used to tell which
sequences came from which sample material.

S1.  The inventions of the 468 Patent thus represent a significant advancement in
nucleic-acid preparation for sequencing, detection, and quantification. Using the inventions of
the 468 Patent it is possible to increase the efficiency of sample preparation for genetic
sequencing while also gathering and maintaining more information about the identity of the
sample materials from which the sequencing information originates. The 468 Patent thus
represents a sjgniﬁcant step forward in the preparation of genetic samples for sequencing and, as
a result, in the efficiency and usefulness of genetic sequencing itself.

3. Foreign Counterparts to 468 Patent

52.  The following foreign patents and patent applications correspond to the 468

Patent, and there are no others:

SR - U.S.Patent No. 9,695,468 =~ =~ ' = _
Application | Application Number | Status . Patent Date | .Patent No. ' | Country -
Date L ' R S ' i
2/9/15 2013302756 Pending Australia
2/12/15 11201500303547 Pending Brazil
2/10/15 2881685 . Pending Canada
4/14/15 2013800535556 Published China
2/12/15 13829414 Published EPO
2/9/15 237156 Pending Israel
2/11/15 1126/DELNP/2015 | Published India
2/13/15 2015-527549 Published Japan

3/13/15 10-2015-7006549 Pending Korea
2/12/15 MX/a/2015/001939 | Published Mexico
8/13/13 PCT/US13/54797 Expired WIPO

4. Licenses Related to the 468 Patent

s




D. U.S. Patent No. 9,856,530

1. Identification And Ownership

54, United States Patent No. 9,856,530, titled “Methods and Systems For Processing
Polynucleotides,” issued on January 2, 2018, to inventors Benjamin Hindson, Serge Saxonov,
Kévin Ness, Paul Hardenbol, Michael Schnall-Levin, and Mirna Jarosz. See Ex. 4. The 530
Patent. issued from Application No. 15/588,519 filed on May 5, 2017. Id.

55. The 530 Patent has 1 independent | claim and 29 dependent claims. Id
Complainant is asserting claims 1, 2, 3, 4, 5, 6, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 24, 25, 26,
27, 28,29, and 30 of the 530 Patent in this investigation.

56. 10X owns by assignment the entire right, title, and interest in and to the 530
Patent. All the inventors of the 468 Patent have assigned the entire right, title, and interest in the
patent and the applications from which it derives to 10X. A certified copy of the assignment
from the named inventors to 10X is attached hereto. See Ex. 13 [Patent Assignment].

57.  Pursuant to Commission Rule 210.12(c)(1), this Complaint is accompanied by the
prosecution history of the 530 Patent and three copies thereof. Appx. D. Pursuant to ,_Comn;ission
rule 210.12(c)(2), this Complaint is accompanied by four copies of each technicai reference
identified in the prosecution history of the 530 Patent. Appx. H.

2. Non-Technical Description of the 530 Patent

58.  Genetic sequencing often requires analyzing the genetic material from tissue that
may contain many different cells. Using prior techniques can be inefficient and can result in a

loss of important information about where specific sequences originated. For example, analyzing
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a sampling of a large number of a patient’s individual cells from a tumor tissue sample would
require conducting many reactions with the genetic material from the cells, while éomehow
getting unique genetic sequence information about all of the different cells. Looking at many
such‘ reactions at the same time requires an ability to separate each of these reactions from the
others and to link the resulting data for each cell to only that cell.

59. The 530 Patent relates to a novel method for nucleic acid preparation or analysis,
including for genetic profiling of single cells. For example, the 530 Patent permits generatjng
droplets such that at least 1,000 droplets of the set of droplets that are generated contain a single
cell containing polynucleotide rﬁolecules_ and a single gel bead from 1,000 gel beads that is
releasably attached to at least 1,000 identical barcode molecules. The barcode molecules are
distinct from barco.de sequences of a plurality of at least 1,000 barcode molecules re.leasably
attached to any other gel bead of the 1,000 gel beads. Barcoded polynucleotide molecules'can
then be generated in the droplets. Also, at some point, the barcode molecules become detached
from the gel bead. Thus, the 530 Patent uses a gel bead to deliver a large number of
oligonucleotide barcode molecules for barcoding the polynucleotides of a single cell. The
barcoded polynucleotides from the single cell all share the identical barcode sequence because
they were in a same droplet and they can be identified as originating from the same cell.

60.  The inventions of the 530 Patent provide a significant advance in nucleic acid
preparation for genetic sequencing and analysis. Using the inventions of the 530 Patent it is
possiblé to efficiently prepare the genetic material (e.g.‘, messenger RNA molecules) of large
numbers of individual cells for sequencing in.a way. that records the genetic material that .

originates in the same cell, to distinguish it from the genetic material that originates in other cells.
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Thus, the 530 Patent provides a more efficient way to prepare large numbers of individual cells

for more informative genetic sequencing.

61.

3.

Patent, and there are no others:

Foreign Counterparts to the 530 Patent

The following foreign patents and patent applications correspond to the 530

U.S: Patent No. 9,856,530

Status

Country

Application | Application Number ~ | Patent Date | Patent No,

‘Date . . A , " N e :
6/12/15 2013359165 Pending Australia
6/10/15 2894694 Pending Canada
6/29/15 13862194 Published EPO
12/12/13 PCT/US13/74764 Expired WIPO

4. Licenses Related to the S30 Patent

(o))
N

UNLAWFUL AND UNFAIR ACTS OF PROPOSED RESPONDENT: PATENT
INFRINGEMENT

VI

63.  Proposed Respondent Bio-Rad has engaged in unfair trade practices, including the
sale for importation, importation, and sale within the United States after importation of
components, specifically at least Accused Microfluidic Cartridges or components thereof, that
when used as a part of the Accused Products result in infringement the Asserted Claims of the

Asserted Patents.




A. Bio-Rad’s Accused Products

64.  As detailed below for each Asserted Patent, the Accused Products, including
Accused Microfluidic Cartridges, such as Bio-Rad’s ddSEQ™ Cartridges, that when used as part
of its Single-Cell Sequencing Solution infringe the Asserted Claims of the Asserted Patents listed
below, are imported, sold for importation, and/or sold after importationl by or on behalf of Bio-
Rad.

B. Infringement of the Asserted Patents
1. Infringement of U.S. Patent No. 9,644,204

65. The Accused Products infringe claims 1, 2, 3, 4,6, 7, 8,9, 17, 20, 21, 23, 2§, 27,
29, 31, and 33 of the 204 Pateﬁt, literally or under the doctrine of equivalents. At least the
Accused Microfluidic Cartridges or components thereof are sold for importation, imported,
and/or sold within the United States after importation by or on behalf of Bio-Rad.

66.  On information and belief, Bio-Rad violates Section 337 through the importation
into the United States, the sale for importation, or the sale within the United States after
importation of certain Accused Products or components thereof including Accused Microfluidic
Cartridges or components thereof, which are used to infringey one or more claims of the 204
Patent. On information and belief, Bio-Rad knowingly and intentionally induces users of one or
more of the Accused Products including Accused Microﬂuidic Cartridges as part of the Bio-Rad
Single-Celll Sequencing Solution, including .withbut limitation customérs, affiliates, parents,
subsidiaries, third parties, importers, and/or sellers to directly infringe one or more claims of the
204 Patent by encouraging, instructing, and/or aiding and abetting one or more such persons- or
entities to at leaét use the Accused Products or components thereof in an infringing manner (e.g.,
at least, by using a claimed method and/or making or using a claimed device or composition).

Bio-Rad either itself acts or induces others to make, use, and sell Accused Products including at
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least Accused Microfluidic Cartridges. Bio-Rad advertises the Accused Products and encourages
the use of Accused Products by other entities by designing, selling, offering for sale, marketing,
advertising, and instructing on the use of its Single-Cell Sequencing Solution. See Ex. 34
(“Illumina and Bio-Rad Launch Solution for Single-Cell Genomic Sequencing to Enable Robust

Study of Complex Diseases™), http://www.bio-rad.com/en-us/corporate/newsroom/illumina-and-

bio-rad-launch-solution-for-single-cell-genomic-sequencing-to-enable-robust-study-of-complex-

diseases. Bio-Rad assists users in using the Accused Products, including by providing instruction
manuals for its ddSEQ™ Single-Cell Isolator, see Ex.35 (“ddSEQ™ Single-Cell Isolator

Instruction Manual”), http://www.bio-rad.com/webroot/web/pdf/Ist/literature/10000069430.pdf.

As a result of Bio-Rad’s marketing, advertising, instruction, and sales, such other entities on
information and belief use the Bio-Rad Single-Cell Sequencing Solution including the Accused
Products for their intended purpose and according to their instructions with the result. that such
entities—such as Bio-Rad’s customers and users of the Accused Products, including, for
example, researchers and core facilities at research institutions—directly infringe the asserted
claims of the 204 Patent, literally or under the doctrine of equivalents, for the reasons stated

above. See Ex. 57, https://petitinstitute.gatech.edu/research/genome-analysis (the Georgia Tech,

Parker H. Petit Institute for Bioengineering and Bioscience, Genome Analysis Core website
listing the BioRad ddSEQ™ Single-Cell Isolator and describing its use); Ex. 67,

http://bioinformatics.gatech.edu/powerful-new-tool-genome-analysis  (“A - number of Petit

Institute researchers, including Krish Roy, Ed Botchwey, and Gibson, are working in the single-
cell arena now, utilizing the equipment, techniques, and services available through the Genome

Analysis  Core.”), Ex. 74, https://www.ume.edu/Research/Core-Facilities/Molecular-and-

Genomics-Core/Facilities-and-Equipment.html (the University of Mississippi Medical Center,
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Molecular and Genomics Core Facility website listing the Bio-Rad ddSeq Single Cell Isolator

and describing its use); Ex. 75, https:// www.med.unc.edu/cgibd/cores/advanced-analytics/single-

cell-rnaseq-bioradillumina-ddseq/ (UNC School of Medicine, Center for Gastrointestinal biology

and Disease, CGIBD Cores, Single-cell RNAseq (Biorad/Illumina ddSEQ) website listing “Bio-
Rad ddSEQ” and describing its use); Ex. 77,

https://medicine.uiowa.edu/humangenetics/sites/medicine.uiowa.edu.humangenetics/files/IL MN

BioRad SingleCellSeminar Feb2017.pdf (showing data from Drs. C.N. Svendsen & R.Ho of

Cedars-Sinai Medical Center at page 18); Ex. 50,

https://www.biomedsupport.utexas.edu/sites/default/files/cbrs/ ﬁles/ illumina seminar 4-12-

17 single cell.pdf (showing data from Drs. David Schaffer & Maroof Adil of the University of

California,  Berkeley); Ex.78, http://www.selectscience.net/products/ddseq-single-cell-

isolator/?prodID=207170 (showing reviews of the ddSEQ™ Single-Cell Isolator by Bio-Rad by

a user identified as located at the University of Michigan). As explaiﬁed below, on information
and belief, Bio-Rad performs the above acts or has them performed on its b¢half knowing and
intending that such acts will result in such other entities using the Accused Products as part of
Bio-Rad’s. Single-Cell Sequencing Solution, while knowing or being willfully blind that such
acts of use constitute direct infringement Qf the asserted claims of the 204 Patent.

67.  On information and belief, Bio-Rad knowingly and intentionally contributes to
the infringemeht of the 204 Patent because it imports, sells, and/or offers for sale Accused
Products including without limitation Accused Microfluidic Cartridges used with Bio-Rad’s
S‘ingkle.-Cell. Sequencing Solution, or has others perform sucﬁ acts on its behalf, speciﬁcally o)
that those Accused Products will be used in an infringing manner as part of Bio-Rad’s Single-

Cell Sequencing Solution. Further, the Accused Products were designed specifically to be used
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ina manner that infringes the asserted claims of 204 Patent. For example, and without limitation,
Bio-Rad’s ddSEQ Single-CeH Isolator and Bio-Rad’s ddSEQ microfluidic cartridges and
barcode-attached gel beads are all material components of the claimed inventions. When these
components of the Bio-Rad Single Cell Sequencing Solution are used, the claims of the 204
Patent are infringed. For instance, the ddSEQ single cell isolator when operated forms a number
of droplets that contain gel beads with barcodes attached and individual cells. The Single Cell
Sequencing Solution performs this process in a manner thét meets the limitations of the 204
Patent, and there is no other substantial use for the ddSEQ Single Cell Isolator, microfluidic chip,
or other components. Thus, the Accused Products are a material part of the claimed inventions of
the 204 Patent that when used result in infringement. As a result of Bio-Rad’s impqrting selling,
and/or offering for sale Accused Products, other entities on information and belief use the
Accused Products for their intended purpose and according to their instructions with the result
that such entities—such as Bio-Rad’s customers and users of the Accused Products, including,'
for example, researchers and core facilities at research institutions—directly infringe the asserted
claims of the 204 i)atent, literally or under the doctrine of equivalents, for the reasons stated

above. See Ex. §7, https://petitinstitute.gatech.edu/research/genome-analysis (the Georgia Tech,

Parker H. Petit Institute for Bioengineering and Bioscience, Genome Analysis Core website

listing the BioRad ddSEQ™ Single-Cell Isolator and describing its use); Ex. 67,

http://bioinformatics.gatech.edu/powerful-new-tool-genome-analysis  (“A  number of Petit
Institute researchers, including Krish Roy, Ed Botchwey, and Gibson, are working in the single-
cell arena now, utilizing the equipment, techniques, and services available through the Genome

Analysis Core.”); Ex.74, https://www.umc.edu/Research/Core-Facilities/Molecular-and-

Genomics-Core/Facilities-and-Equipment.html (the University of Mississippi Medical Center,
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Molecular and Genomics Core Facility website listing the Bio-Rad ddSeq Single Cell Isolator

and describing its use); Ex. 75, https://www.med.unc.edu/cgibd/cores/advanced-analytics/single-

cell-rnaseq-bioradillumina-ddseq/ (UNC School of Medicine, Center for Gastrointestinal biology

and Disease, CGIBD Cores, Single-cell RNAseq (Biorad/Illumina ddSEQ) website listing “Bio-
Rad ddSEQ” and describing its use); Ex. 77,

https:// med.ic.ine.u_iowa.edu/ humangenetics/sites/medicine.uiowa.edu.humangenetics/files/ILMN

BioRad SingleCellSeminar Feb2017.pdf (showing data from Drs. C.N. Svendsen & R.Ho Qf

Cedars-Sinai Medical Center at page 18); Ex. 50,

https://www.biomedsupport.utexas.edu/sites/default/files/cbrs/files/illumina_seminar 4-12-

17 single cell.pdf (showing data from Drs. David Schaffer & Maroof Adil of the University of

California, Berkeley); Ex. 78, http://www.selectscience.net/products/ddseq-single-cell-

isolator/?prodID=207170 (showing reviews of the ddSEQ™ Single-Cell Isolator by Bio-Rad by

a user identified as located at the University of Michigan). As explained below, on information
and belief Bio-Rad acts and has acted—including specifically by supplying the components,
material, or apparatus described above———knoWing or being willfully blind as to the existence of
the 204 Patent and as to the fact that the Accused Products are especially made and adapted for
this use in an infringing manner, are not staple articles of commerce, and do not have substantial
non-infringing uses. |

68.  On information and belief, Bio-Rad was aware of or acted with willful blindness
to the existence of the 204 Patent and the infringement of the 204 Patent as described above by
third parties, including without limitation users, dustomers, affiliates, parents, subsidiaries, third
parties, importers, and/or sellers. On information and belief, Bio-Rad had knowledge of the

Asserted Patents at least as a result of 10X’s January 8, 2018, letter to Bio-Rad, identifying the
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Asserted Patents and Bio-Rad’s infringement of them. Bio-Rad also had knowledge of the
Asserted Patents at least through the numerous interactions it has had with 10X. For example, at
" least as early as September 22, 2014, Bio-Rad was aware of or acted with willful blindness to the
existence of the Asserted Patents and their applicability to Defendant’s products through its
participation in litigation captioned Bio-Rad Laboratories, Inc. and Bio-Rad QL, Inc. v. 10X
Technologies, Inc., Serge Saxonov, ‘Kevin Ness, and Benjamin Hindson, No. MSC14-01751, in
Contra Costa County Superior Court. In the No. MSC14-01751 litigation, Bio-Rad brought
disputes regarding several 10X U.S. patent applications. For example, Bio-Rad has
acknowledged that it became aware of certain 10X’s pending patent applications that 10X was
developing, when they were published from June to August 2014. The application for the 204
Patent was published on August 14, 2014 (US 2014/0227684 Al). .This_ published patent
application is part of the set of published patent applications that Bio-Rad pled awareness of.
Therefore, Bio-Rad became aware of 10X’s patent application that indicated 10X’s technology
involved the creation of droplets containing gel beads with barcodes in 2014. Bio-Rad also
expressed its belief that 10X’s patent applications described technology that Bio-Rad considered
its competition, which suggests that Bio-Rad studied 10X’s patent applications in depth.
Furthermore, Bio-Rad cited the 204 Patent and the publication of the application that led to the
204 Patent; as prior art during the prosecution of Bio-Rad’s Application No. 14/493,268. On

in%ormat-ion and belief,‘ Bio-Rad was aware of andA studied the technical content of these
applications and tracked these applications énd the subsequent conti_nuations and grant of the 204
Patent since 2014. Thus,' on informaﬁon and belief, Defendant Bio-Rad tracked and was aware of
the 204 Patent. Moreover, on information and belief, Bio-Rad’s close study of and interest in

10X’s patents and their subject matter, combined with Bio-Rad’s specific awareness of 10X’s
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own technology (which as described in further detail below involved Bio-Rad attending and
making a video recording of a detailed technical presentation in which 10X launched its product
in February of 2015) and Bio-Rad’s specific awareness of how the Bio-Rad Single Cell‘
Sequencing Solution, technology that Bio-Rad copied from 10X, works, Bio-Rad knows, has
known, and has at least been and remained willfully blind, with respect to the fact that the
Accused Products infringe the claims of 10X’s 204 Patent.

69.  Additionally, on information and belief, Bio-Rad directly infringes one or more
claims of the 204 Patent through making and/or use of one of more Accused Products in a
manner that meets the limitations of the asserted claims of the 204 Patent (e.g., at 1¢ast, by using
a claimed method and/or making or using a claimed device or composition) in the United States
without authority.

70.  Pursuant to Commission Rule 210.12(a)(9)(viii), a claim chart applying each
‘element of the asserted independent claims of the 204 Patent to the representative Accused
Products is attached to this Cpmplaint as Ex. 36.

2. Infringement of U.S. Patent No. 9,689,024

71. The Accused Products infringe claims 1,2,5,8,10,11,13,15,16,17,19,21, and
22 of the 024 Patent, literally or under the doctrine of equivalents. At least the Accused
Microfluidic Cartfidges or components thereqf are sold for importation, imported, and/or sold
within tHe United States after importation by or on behalf of Bio-Rad.

72.  On information and belief, Bio-Rad violates Section 337 through the importation
into the United States, the sale for importatidn,_ or the sale within the United States after
importation certain Accused Products or components thereof including Accused Microfluidic
Cartridges or components thereof, which are used to infringe one or more claims of the 024

Patent. On information and belief, Bio-Rad knowingly and intentionally induces users of one or
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more of the Accused Products including Accused Microfluidic Cartridges as part of the Bio-Rad
Single-Cell Sequencing Solution, including without limitation customers, affiliates, parents,
subsidiaries, third parties, importers, and/or sellers to directly infringe one or more claims of the
024 Patent by encouraging, instructing, and/or aiding and abetting one or more such persons or
entities to at least use the Accused Products or components thereof in an infringing manner (e.g.,
at least, by using a claimed method). Bio-Rad either itself acts or induces others to make, use,
and sell Accused Products including at least Accused Microfluidic Cartridges. Bio-Rad
advertises the Accused Products and encourages the use of Accused Products by other entities by
designing, selling, offering for sale, marketing, advertising, and instructing on the use of its
Single-Cell Sequencing Solution. See Ex. 34 (“Illumina and Bio-Rad Launch Solution for
Single-Cell Genomic Sequencing to Enable Robust Study of Complex Diseases”),

http://www.bio-rad.com/en-us/corporate/newsroony/illumina-and-bio-rad-launch-solution-for-

single-cell-genomic-sequencing-to-enable-robust-study-of-complex-diseases. Bio-Rad assists

users in using the Accused Products, including by providing instruction manuals for its ddSEQ™
Single-Cell Isolator, see Ex.35 (“ddSEQ™  Single-Cell Isolator Instruction Manual”),

http://www .bio-rad.com/webroot/web/pdf/lst/literature/10000069430.pdf. As a result of Bio-

Rad’s marketing, advertising, instruction, and sales, such other entities on information and belief
use the Bio-Rad Single-Cell Sequencing Solution including the Accused Products for their
intended purpose and according to their instructions with the result that such entities—such as
Bio-Rad’s customers and users of the Accused Products, including, for example, researchers and
core facilities at research institutions—directly infringe the asserted cla.ims.of the 024 Patent,
literally or under the doctrine of equivalents, for the reasons stated above. See Ex.S7,

https://petitinstitute.gatech.edu/research/genome-analysis (the Georgia Tech, Parker H. Petit
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Institute for Bioengineering and Bioscience, Genome Analysis Core website listing the BioRad
ddSEQ™ Single-Cell Isolator and describing its use); Ex. 67,

http://bioinformatics.gatech.edu/powerful-new-tool-genome-analysis  (“A  number of Petit

Institute researchers, including Krish Roy, Ed Botchwey, and Gibson, are working in the single-
cell arena now, utilizing the equipment, techniques, and services available through the Genome

Analysis Core.”), Ex.74, htips://www.umc.edu/Research/Core-Facilities/Molecular-and-

Genomics-Core/Facilities-and-Equipment.html (the University. of Mississippi Medical Center,
Molecular and Genomics Core Facility website listing the Bio-Rad ddSeq Single Cell Isolator

and describing its use); Ex. 75, https://www.med.unc.edu/cgibd/cores/advanced-analytics/single-

cell-rnaseg-bioradillumina-ddseq/ (UNC School of Medicine, Center for Gastrointestinal biology

and Disease, CGIBD Cores, Single-cell RNAseq (Biorad/Illumina ddSEQ) website listing “Bio-
Rad ddSEQ” and describing its use); Ex. 77,

https://medicine.uiowa.edu/humangenetics/sites/medicine.uiowa.edu.humangenetics/files/ILMN

BioRad_SingleCellSeminar Feb2017.pdf (showing data from Drs. C.N. Svendsen & R.Ho of
Cedars-Sinai Medical Center at page 18); Ex. 50,

https://www.biomedsupport.utexas.edu/sites/default/files/cbrs/files/illumina_seminar 4-12-

17 single cell.pdf (showing data from Drs. David Schaffer & Maroof Adil of the University of

California,  Berkeley); Ex. 78, http://www.selectscience._net/products/ddseq-singl,c;cell-

isolator/?prodID=207170 (showing reviews of the ddSEQ™ Single-Cell Isolator by Bio-Rad by

a user identified as located at the University of Michigan). As explained below, on information
and belief, Bio-Rad performs the above acts or has them performed on its behalf knowing and .

intending that such acts will result in such other entities using the Accused Products as part of

35




Bio-Rad’s Single-Cell Sequencing Solution, while .knowing or being wiilfully blind that such
acts of use constitute direct infringement of the asserted claims of the 024 Patent.

73. On information and belief, Bio-Rad knowingly and intentionally contributes to
the infringement of the 024 Patent because it imports, sells, and/or offers for sale Accused
Products including without limitation Accused Microfluidic Cartridges used wifh Bio-Rad’s
Single-Cell Sequencing Solution, or has others perform such acts on its behalf, specifically so
that those Accused Products will be used in an infringing manner as part of Bio-Rad’s Single-
Cell Sequencing Solution. Further, the Accused Products were designed specifically to be used
in a manner that infringes the asserted claims of 024 Patent. For example, and without limitation,
Bio-Rad’s ddSEQ Single-Cell Isolator and Bio-Rad’s ddSEQ microfluidic cartridges and
barcode-attached gel beads are all material components of the claimed inventions. When these
components of the Bio-Rad Single Cell Sequencing Solution are used, the claims of the 024
Patent are infringed. For instance, the ddSEQ single cell isolator when operated forms a number
of droplets that contain gel beads with barcodes attached and individual cells. The Single Cell
Sequencing Solution performs this process in a manner that meets the limitations of the 024
Patent, and there is no other substantial use for the ddSEQ Single Cell Isolator, microfluidic chip,
or other components. Thus, the Accused Products are a material part of the claimed inventions of
the 024 Patent that when used result in infringement. As a result of Bio-Rad’s importing selling,
and/or offering for sale Accused Products, other entities on information and belief use the
Accused Prodﬁcts for their intended purpose and according to their instructions with the result
that such entities—such as Bio-Rad’sv customers and users of the Accused Products, including,
for example, researchers and core facilities at research institutions—directly infringe the asserted

claims of the 024 Patent, literally or under the doctrine of equivalents, for the reasons stated
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above. See Ex. 57, https://petitinstitute.gatech.edu/research/genome-analysis (the Georgia Tech,

Parker H. Petit Institute for Bioengineering and Bioscience, Genome Analysis Core website
listing the BioRad ddSEQ™  Single-Cell Isolator and describing its use); Ex. 67,

http://bioinformatics.gatech.edu/powerful-new-tool-genome-analysis  (“A number of Petit

Institute researchers, including Krish Roy, Ed Botchwey, and Gibson, are working in the single-
cell arena now, utilizing the equipment, techniques, and services available through the Genome

Analysis Core.”), Ex.74, https://www.umc.edu/Research/Core-Facilities/Molecular-and-

Genomics-Core/Facilities-and-Equipment.html (the University of Mississippi Medical Center,

Molecular and Genomics Core Facility website listing the Bio-Rad ddSeq Single Cell Isolator

and describing its use); Ex. 75, https://www.med.unc.edu/cgibd/cores/advanced-analytics/single-

.c-elI-rnascq-bioradillumina-ddseq/ (UNC School of Medicine, Center for Gastrointestinal biology

and Disease, CGIBD Cores, Single-cell RNAseq (Biorad/Illumina ddSEQ) website listing “Bio-
Rad ddSEQ” and describing its use); Ex. 77,

https://medicine.uiowa.edu/humangenetics/Sites/medicine‘uiowa.edu.humangenetics/ﬁlcs/lLMN ‘

BioRad SingleCellSeminar Feb2017.pdf (showing data from Drs. C.N. Svendsen & R.Ho of

Cedars-Sinai Medical Center at page 18); Ex. 50,

https://www.biomedsupport.utexas.edu/sites/default/files/cbrs/files/illumina seminar 4-12-

17 single cell.pdf (showing data from Drs. David Schaffer & Maroof Adil of the University of

California, Berkeley); Ex.78,  http://www.selectscience.net/products/ddseq-single-cell-

isolator/?prodID=207170 (showing reviews of the ddSEQ™ Single-Cell Isolator by Bio-Rad by
a user identified as located at the University of Michigan). As explained below, on information
and belief Bio-Rad acts and has acted—including specifically by supplying the material or

apparatus described above—knowing or being willfully blind as to the existence of the 024
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Patent and as to the fact that the Accused Products are especially made and adapted for this use
in an infringing manner, are not staple articles of commerce, and do not have substantial non-
inf;inging uses.

74. On information and belief, Bio-Rad was aware of or acted with willful blindness
to the existence of the 024 Patent and the infringerﬁent of the 024 Patent as described above by
third parties, including without limitation users, customers, affiliates, parents, subsidiaries, third
parties, importers, and/or sellérs. On information and belief, Bio-Rad had knowledgé of the
Asserted Patents at least as a result of 10X’s January 8, 2018, letter to Bio-Rad, identifying the
Asserted Patents and Bio-Rad’s infringement of them. Bio-Rad also had knowledge of the
Asserted Patents at least through the numerous interactions it has had with 10X. For example, at
least as early as September 22, 2014, Bio-Rad was aware of or acted with willful blindness to the
existence of the Asserted Patents and their applicability to Defendant’s products through its
participation in litigation captioned Bio-Rad Laboratories, Inc. and Bio-Rad QL, Inc. v. 10X
Technologies, Inc., Serge Saxonov, Kevin Ness, and Benjamin Hindson, No. MSC14-01751, in
Contra Costa County Superior Court. In the No. MSC14-01751 litigation, Bio-Rad brought
disputes over several 10X U.S. patent applications. For example, Bio-Rad has acknowledged that
it became aware of certain 10X’s pending patent applications that 10X was developing, when
they were published from June to August 2014_. Th¢ 024 Patent issued from a divisional of U.S.
Patent Application No. 13/966,150. U.S. Patent Application No. 13/966,150 was published on
June 5_, 2014 (US 2014/0155295 A1). This published patent application is part of the set of
published patent applications that Bio-Rad pled awareness of. Further, in.the No. MSC14-01751
litigation, Bio-Rad speciﬁcally relied on provisional appligations Nos. 61/683,192; 61/737,374;

and 61/762,435 from which the 024 and 468 Patents claim priority. Therefore, Bio-Rad became

38



aware of 10X’s patent application that indicated 10X’s technology involved the creation of
droplets containing gel beads with barcodes in 2014, Bio-Rad also expressed its belief that 10X’s
patent applications described technology that Bio-Rad considered its competition, which,
suggests that Bio-Rad studied 10X’s patent applications in depth. Furthermore, ‘Bio-Rad cited
the 024 Patent and the publication of Application No. 13/966,150 as prior art during the
prosecution of Bio-Rad’s Application No. 14/493,268. On information and belief, Bio-Rad was
avs}are of and studied the technical content of these applications and tracked these applications
and the subsequent continuations and grant of the 024 Patent since 2014. Thus, on information
and belief, Defendant Bio-Rad tracked and was aware of the 024 Patent. Moreover, on
information and belief, Bio-Rad’s close study of and interest in 10X’s patents and their subject
~ matter, combined with Bio-Rad’s specific awareness of 10X’s own technology (which as
described‘ in further detail below involved Bio-Rad attending and making a video recording of a
~ detailed technical presentation in which 10X launched its product in February of 2015) and Bio-
Rad’s specific awareness of how the Bio-Rad Single Cell Sequencing Solution, technology that
Bio-Rad copied from IOX, works, Bio-Rad knows, has known, and has at least been and
remained willfully blind, with respect to the fact that the Accused Products infringel the claims of
10X’s 024 Pétent.

75.  Additionally, on information and belief, Bio-Rad directly infringes one or more
claims of the 024 Patent through use of one of more Accﬁsed Products in a manner that meets the
limitations of the asserted claims of the 024 Patent (e.g., at least; by using a claimed method) in

the United States without authority.
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76.  Pursuant to Commission Rule 210.12(a)(9)(viii), a _claim chart applying each
element of the asserted independent claims of the 024 Patent to the representative Accused
Products is attached to this Complaint as Ex. 37.

3. Infringement of U.S. Patent No. 9,695,468

77. The Accused Products infringe claims 1, 2,3,4,6,7,8,9, 11, 12, 21, and 22 of
the 468 Patent, literally or under the doctrine of equivalents. At least the Accused Microfluidic
Cartridges or components thereof are sold for importation, imported, and/or sold within the
United States after importation by or on behalf of Bio-Rad. |

78. On information and belief, Bio-Rad violates Section 337 through the importation
into the United States, the sale for importation, or the sale within the United States after
importatioh of certain Accused Products ér components thereof including Accused Microfluidic
Cartridges or componenfs thereof, which are used to infringe one or more claims of the 468
Patent. On informafion and belief, Bio-Rad knowingly and intentionaliy induces users of one or
more of the Accused Products including Acc-used Microfluidic Cartridges as part of the Bio-Rad
Single-Cell Sequencing Solution, including without limitation customers, affiliates, parents,
subsidiaries, third parties, importers, and/or sellers to directly infringe one or more claims of the
468 Patent by encouraging, instructing, and/or aiding and abetting one or more such persons or
entities to at least use the Accused Products or components th¢reof in an infringing manner (e.g.,
at leaét, by using a claimed method). Bio-Rad either itself acts or induces others to make, use,
and sell Accused Products including at least Accused Microfluidic Cartridges. Bio-Rad
advertises the Accused Products and encoprages the use of Accused Products ny other entities by
desighing, selling, offering for sale, marketing, advertising, and instructing .on the use of its
Single-Cell Sequencing Solution. See Ex.34 (“Illumina and Bio-Rad Launch Solution for

Single-Cell Genomic Sequencing to Enable Robust Study of Complex Diseases™),
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http://www.bio-rad.com/en-us/corporate/newsroom/i llumina-and-bio-rad-launch-solution-for-

single-cell-genomic-sequencing-to-enable-robust-study-of-complex-diseases. Bio-Rad  assists

users in using the Accused Products, including by providing instruction manuals for its ddSEQ™
Single-Cell Isolator, see Ex.35 (“ddSEQ™ Single-Cell Isolator Instruction Manual®),

http://www.bio-rad.com/webroot/web/pdf/lsr/literature/10000069430.pdf. As a result of Bio-

Rad’s marketing, advertising, instruction, and sales, such other entities on information and belief
use the Bio-Rad Single-Cell Sequencing Solution including the Accused Products for their
intended purpose and according to their instructions with the result that such entities—such as
Bio-Rad’s customefs and users of the; Accused Products, including, for example, researchers and
core facilities at research institutions—directly infringe the asserted claims of the 468 Patent,

literally or under the doctrine of equivalents, for the reasons stated above, See Ex. 57,

https://betitinstitut‘e.gatech.edu/tfesearch/genome-analysis (the Georgia Tech, Parker H. Petit

Institute for Bioengineering and Bioscience, Genome Analysis Core website listing the BioRad
ddSEQ™ Single-Cell Isolator and describing its use); Ex. 67,

http:/bioinformatics.gatech.edu/powerful-new-tool-genome-analysis  (“A  number of Petit

Institute researchers, including Krish Roy, Ed Botchwey, and Gibson, are working in the single-
cell arena now, utilizing the equipment, techniques, and services available through the Genome

Analysis  Core.”), Ex.74, https://www.umc.edu/Research/Core-Facilities/Molecular-and-

Genomics-Core/Facilities-and-Equipment.html (the University of Mississippi Medical Center,

Molecular and Genomics Core Facility website listing the Bio-Rad ddSeq Single Cell Isolator

and describing its use); Ex. 75, https://www.med.unc.edu/cgibd/cores/advanced-analytics/single-

cell-rnaseq-bioradillumina-ddseq/ (UNC School of Medicine, Center for Gastrointestinal biology

and Disease, CGIBD Cores, Single-cell RNAseq (Biorad/Illumina ddSEQ) website listing “Bio-
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Rad ddSEQ” and describing its use); Ex. 77,

https://medicine.uiowa.edw/humangenetics/sites/medicine.uiowa.edu.humangenetics/files/ILMN

BioRad SingleCellSeminar Feb2017.pdf (showing data from Drs. C.N. Svendsen & R.Ho of

Cedars-Sinai Medical Center at page 18); Ex. 50,

https://www biomedsupport.utexas.edu/sites/default/files/cbrs/files/illumina seminar 4-12-

17 single cell.pdf (showing data from Drs. David Schaffer & Maroof Adil of the University of

California,  Berkeley); Ex.78,  http://www.selectscience.net/products/ddseq-single-cell-

isola‘gor/‘?prodlD=207170 (showing reviews of the ddSEQ™ Single-Cell Isolator by Bio-Rad by
a user identified as located at the University of Michigan). As explained below, on information
and belief, Bio-Rad performs the above acts or has them performed on its behalf knowing and
intending that such acts will result in such other entities using the Accused Products as part of
Bio-Rad’s Single-Cell Sequencing Solution, while knowing or bejng willfully blind that such
acts of use constitute direct infringement of the asserted claims of the 468 Patent.

79. On information and belief, Bio-Rad knowingly and intentionally‘ contributes to
the infringement‘ of the 468 Patent because it imports, sells, and/or offers for sale Accused
Products including without.limitation Accused Miqroﬂuidic Cartridges used with Bio-Rad’s
Single-Cell Sequencing Solution, or has others perform such acts on its behalf, specifically so
that those Accused; Products will be used in an infringing manner as part of Bio-Rad’s Single-
Cell Sequencing Solution. Further, the Accused Products were designed specifically to be used
in a manner that infringes the asserted claims of 468 Patent. For example, and without limitation,
Bio-Rad’s ddSEQ Single-Cell Isolator and Bio-Rad’s ddSEQ rﬁicroﬂuidic .cartridges and
barcode-attached gel beads are all material components of the claimed inventions. When these

components of the Bio-Rad Single Cell Sequencing Solution are used, the claims of the 468
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Patent are infringed. For instance, the ddSEQ single cell isolator when ope_rated forms a number
of droplets that contain gel beads with barcodes attached and individual cells. The Single Cell
Sequencing Solution performs this procesé in a manner that meets the limitations of the 468
Patent, and there is no other substantial use for the ddSEQ Single Cell Isolator, microfluidic chip,
or other components. Thus, the Accused Products are a material part of the claimed inventions of
the 468 Patent that when used result in infringement. As a result of Bio-Rad’s importing selling,
and/or offering for sale Accused Products, other entities on information and belief use the
Accused Products for their intended purpose and according to their instructions with the result
that such entities—such as Bio-Rad’s customers and users of the Accused Products, including,
for example, researchers and core facilities at research institutions—directly inffinge the asserted
claims of the 468 Patent, literally or under the doctrine of equivalents, for the reasons stated

above. See Ex. 57, https://petitinstitute.gatech.edu/research/genome-analysis (the Georgia Tech,

Parker H. Petit Institute for Bioengineering and Bioscience, Genome Analysis Core website
listing the BioRad ddSEQ™ Single-Cell Isolator and describing its use); Ex. 67,

http://bioinformatics.gatech.edu/powerful-new-tool-genome-analysis  (“A  number of Petit

Institute researchers, including Krish Roy, Ed Botchwey, and Gibson, are working in the single-
cell arena now, utilizing the equipment, techniques, and services available through the Genome

Analysis Core.”), Ex.74, https://www.umc.edu/Research/Core-Facilities/Molecular-and-

Genomics-Core/Facilities-and-Equipment.html (the University of Mississippi Medical Center,

Molecular and Genomics Core Facility website listing the Bio-Rad ddSeq Single Cell Isolator

and describing its use); Ex. 75, https://www.med.unc.edu/cgibd/cores/advanced-analytics/single-

cell-rnaseq-bioradillumina-ddseq/ (UNC School of Medicine, Center for Gastrointestinal biology

and Disease, CGIBD Cores, Single-cell RNAseq (Biorad/Illumina ddSEQ) website listing “Bio-
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Rad ddSEQ” and describing its use); Ex. 77,

https://medicine.uiowa.eduw/humangenetics/sites/medicine.uiowa.edu.humangenetics/files/ILMN

BioRad SingleCellSeminar Feb2017.pdf (showing data from Drs. C.N. Svendsen & R.Ho of

Cedars-Sinai Medical Center at page 18); Ex. 50,

https://www.biomedsuppdrt.utexas.edu/sites/default/ﬁles/cbrs/ﬁles/illumina seminar 4-12-

17 single cell.pdf (showing data from Drs. David Schaffer & Maroof Adil of the University of

California, Berkeley); Ex. 78, http://www.selectscience.net/products/ddseg-single-cell-

isolator/?prodID=207170 (showing reviews of the ddSEQ™ Single-Cell Isolator by Bio-Rad by

a user identified as located at the University of Michigan). As explained below, on information
and belief Bio-Rad acts and has acted—including specifically by supplying the material or
apparatus described above—knowing or being willfully biind as to the existence of the 468
Patent and as to the fact that the Ancused Products are especially made and adapted for this use
in an infringing manner, are not staple articles of commerce, and do not have substantial non-
infringing nses.

80. On information and belief, Bio-Rad was aware of or acted_ with willful blindness
to the existence of the 468 Patent and the infringement of the 468 Patent as described above by
third parties, including without limitation users, customers, affiliates, parents, subsidiaries, third
parties, importers, and/or sellers__. On information and belief, Bio-Rad had knowledge of the
Asserted Patents at least as a result of 10X’s January 8, 2018, letter to Bio-Rad, identifying the
Asserted Paténts and Bio-Rad’s infringement of them. Bio-Rad also had knowledge of the
Asserted Patents at least through the numerous interactions it has had with 10X. For example, at
least as early as September 22, 2014, Bio-Rad was aware of or acted with willful blindness to the

existence of the Asserted Patents and their applicability to Defendant’s products through its
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participation in litigation captioned Bio-Rad Laboratories, Inc. and Bio-qu QL{ Inc. v. 10X
Technologies, Inc., Serge Saxonov, Kevin Ness, and Benjamin Hindson, No. MSC14-01751, in
Contra Costa County Superior Court. In the No. MSC14-01751 litigation, Bio-Rad brought
disputes over several 10X U.S. patent applications. For example, Bio-Rad has acknowledged that
it became aware of certain 10X’s pending patent applications that 10X was developing, when
they were published from June to August 2014. The 468 Patent issued from a continuation of the
same U.S. Patent Application No. 13/966,150. U.S. Patent Application No. 13/966,150 was
published on June 5, 2014 (US 2014/0155295 A1). This published patent application is part of
the set of published patent aﬁplications that Bio-Rad pled awareness of. Further, in the No.
MSC14-01751 litigation, Bio-Rad specifically relied on provisional applications Nos.
61/683,192; 61/737,374; and 61/762,435 from which the 024 and 468 Patents claim priority.
Therefore, Bio-Rad became aware of 10X’s patent application that indicated 10X’s technology
involved the creation of droplets containing gel beads with barcodes in 2014. Bio-Rad also
expressed its belief that 10X’s patent applications described technology that Bio-Rad considered
its competition, which suggests that Bio-Rad studied 10X’s patent applications in depth.
Furthermore, .Bio-Rad cited the 468 Patent and the publication of Application No. 13/966,150 as
prior art during the prosecution of Bio-Rad’s Application No. 14/493,268. On information and
| belief, Bio-Rad was éware of and studied the technical content of these applications and tracked
these applications and the subsequent continuations and grant‘ of the 468 Patent since 2014. Thus,
on information and belief, Defendant Bio-Rad tracked and was aware of the 468 Patent.
Moreover, on information. and belief, Bio-Rad’s close study. of and interest 1n 10X’s patents and
their subject matter, combined with Bio-Rad’s specific awareness of 10X’s own technology

(which as described in further detail below involved Bio-Rad attending and making a video .
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recording of a detailed technical presentation in which 10X launched its product in February of
2015) and Bio-Rad’s specific awareness of how the Bio-Rad Single Cell Sequencing Solution,
technology that Bio-Rad copied from 10X, works, Bio-Rad knows, has known, and has at least
_ been ahd remained willfully blind, with respect to the fact that the Accused Products infringe the
claims of 10X’s 204 Patent.

81.  Additionally, on information and belief, Bio-Rad directly infringes one or more
claims of the 468 Patent through use of one of more Accused Products in a manner that meeis the
limitations of the aéserted claims of the 468 Patent (e.g., at least, by using a claimed method) in
the United States without authority.

82. Pursuant to Commission Rule 210.12(a)(9)(viii), a claim chart applying each
element of the asserted independent claims of the 468 Patent to the representative Accused
Products is attached to this Compiaint as Ex. 38.

4. Infringement of U.S. Patent No. 9,856,530

83. The Accused Products infringe claims 1, 2, 3, 4, 5, 6, 8,9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 24, 25, 26, 27, 28, 29, and 30 of the 530 Patent, literally or under the doctrine of
ecjuivalents. At least the Accused Microfluidic Cartridges or components thereof are sold for
importation, imported, and/or sold witﬁin the United States after importation by or on behalf of
Bio-Rad.

84.  On information and belief, Bio-Rad violates Section 337 through the importation
into the United States, the sale for ifnportation, or the sale within the United States after
importation of certain Accused Products or components thereof including Accused Microﬂuidic
Cartridges or components thereof, which are used to infringe one or more claims of the 530
Patent. On information and belief, Bio-Rad knowingly and intentionally induces users of one or

more of the Accused Products including Accused Microfluidic Cartridges as part of the Bio-Rad
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Single-Cell Sequencing Solution, including without limitation customers, affiliates, parents,
subsidiaries, third parties, importers, and/or sellers to directly infringe one or more claims of the
530 Patent by encouraging, instructing, and/or aiding and abetting one or more such persons or
entities to at least use the Accused Products or components thereof in an infringing manner (e.g.,
at least, by using a claimed method). Bio-Rad either itself acts or induces others to make, use,
and sell Accused Prodp.cts including at least Accused Microfluidic Cartridges. Bio-Rad
advertisés the Accused Products and encourages the use of Accused Products by other enﬁties by
designing, selling, of_fering for sale, marketing, advertising, and instructing on the use of its
Single-Cell Sequencing Solution. See Ex. 34 (“Illumina and Bio-Rad Launch Solution for
Single-Cell Genomic Sequencing to Enable Robust Study of Complex Diseases”),

http://www.bio-rad.com/en-us/corporate/newsroom/illumina-and-bio-rad-launch-solution-for-

single-cell-genomic-sequencing-to-enable-robust-study-of-complex-diseases. Bio-Rad assists

users in using the Accused Products, including by providing instruction manuals for its ddSEQ™
Single-Cell Isolator, see Ex.3S (“ddSEQ™ Single-Cell Isolator Instruction Manual™),

http://www.bio-rad.com/webroot/web/pdf/lst/literature/10000069430.pdf. As a result of Bio-

Rad’s marke_ting, advertising, instruction, and sales, such other entities on information and belief
use the Bio-Rad Single-Cell Sequencing Solution including the Accused Products for their
intended purpose and according to their instructions with the result that such entities—such as
Bio-Rad’s customers and users of the Accused Products, including, for example, researchers and
core facilities at research institutions—directly infringe the assertéd claims of thg 530 Patent,
literally or under the doctrine .of equivalents, for the. reasons. stated. above. See Ex. 57,

https://petitinstitute.gatech.edu/research/genome-analysi.s (the Georgia Tech, Parker H. Petit

Institute for Bioengineering and Bioscience, Genome Analysis Core website listing the BioRad
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ddSEQ™ Single-Cell Isolator and describing its use); Ex. 67,

http://bioinformatics.gatech.edu/powerful-new-tool-genome-analysis  (“A  number of Petit

Institute researchers, including Krish Roy, Ed Botchwey, and Gibson, are working in the single-
cell arena now, utilizing the equipment, techniques, and services available through the Genome

Analysis Core.”), Ex.74, https://www.umc.edu/Research/Core-Facilities/Molecular-and-

Genomics-Core/Facilities-and-Equipment.html (the University of Mississippi Medical Center,

Molecular and Genomics Core Facility website listing the Bio-Rad ddSeq Single Cell Isolator

and describing its use); Ex. 75, https://www.med.unc.edu/cgibd/cores/advanced-analytics/single-

cell-rnaseqg-bioradillumina-ddseq/ (UNC School of Medicine, Center for Gastrointestinal biology

and Disease, CGIBD Cores, Single-cell RNAseq (Biorad/Illumina ddSEQ) website listing “Bio-
Rad ddSEQ” and describing its use); Ex. 77,

https://medicine.uiowa.edu/humangenetics/sites/medicine.uiowa.edu.humangenetics/files/ILMN

BioRad SingleCellSeminar Feb2017.pdf (showing data from Drs. C.N. Svendsen & R.Ho of
Cedars-Sinai Medical Center at page 18); Ex. 50,

https://www.biomedsupport.utexas.edu/sites/default/files/cbrs/files/illumina seminar 4-12-

17 single cell.pdf (showing data from Drs. David Schaffer & Maroof Adil of the University of

California, Berkeley); Ex.78,  http://www.selectscience.net/products/ddseq-single-cell-

isolator/?prodID=207170 (showing reviews of the ddSEQ™ Single-Cell Isolator by Bio-Rad by

a user identified as located at the University of Michigan). As explained below, on information
and belief, Bio-Rad performs the above acts or has them performed on its behalf knowing and
intending that such acts will result in.such other entities using the Accused Products as part of
Bio-Rad’s Single-Cell Sequencing Solution, while knowing or being willfully blind that such

acts of use constitute direct infringement of the asserted claims of the 530 Patent.
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85. On information and belief, Bio-Rad knowingly and intentionally contributes to
the infringement of the 530 Patent because it imports, sells, and/or offers for sale Accused
Products including'without limitation Accused Microfluidic Cartridges used with Bio-Rad’s
Single-Cell Sequencing Solution, or has others perform such acts on its behalf, specifically so
that those Accused Products will be used in an infringing manner as part of Bio-Rad’s Single-
Cell Sequencing Solution. Further, the Accused Products were designed specifically to be used
in a manner that infringes the asserted claims of 530 Patent. For example, and without limitation,
Bio-Rad’s ddSEQ Single-Cell Isolator and Bio-Rad’s ddSEQ microfluidic cartridges and
barcode-attached gel beads are all material components of the claimed inventions. When these
components of the Bio-Rad Single Cell Sequencing Solution are used, the claims of the 530
Patent are infringed. For instance, the ddSEQ single cell isolator when operated forms a number
of droplets that contain gel beads with barcodes attached and individual cglls. The Single Cell
Sequencing Solution performs this process in a manner that meets the limitations of the 530
Patent, and there is no other substantial use for the ddSEQ Single Cell Isolatqr, microfluidic chip,
or other components. Thus, the Accused Products are a material part of the claimed inventions of
the 530 Patent that when used result in infringement. As a result of Bio-Rad’s importing selling,
and/or offering for sale Accused Products, other entities on information and belief use the
Accused Products for their intended purpose and according to their instructions with the result
that such entities—such as Bio-Rad’s customers and users of the Accused Products, including,
for example, researchers and core facilities at research institutions—directly infringe the asserted
claims of the 530 Patent, literally. or under the doctrine of equivalents, for the reasons stated .

above. See Ex. 57, https://petitinstitute.gatech.edu/research/genome-analysis (the Georgia Tech,

Parker H. Petit Institute for Bioengineering and Bioscience, Genome Analysis Core website
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listing the BioRad ddSEQ™ Single-Cell Isolator and describing its use); Ex. 67,

http://bioinformatics.gatech.edu/powerful-new-tool-genome-analysis  (“A  number of Petit

Institute researchers, including Krish Roy, Ed Botchwey, and Gibson, are working in the single-
cell arena now, utilizing the equipment, techniques, and services available through the Genome

Analysis  Core.”), Ex.74, https://www.umc.cdu/Research/Core-Facilities/Molecular-and-

Genomics-Core/Facilities-and-Equipment.html (the University of Mississippi Medical Center,

Molecular and Genomics Core Facility website listing the Bio-Rad ddSeq Single Cell Isolator

and describing its use); Ex. 75, https://www.med.unc.edw/cgibd/cores/advanced-analytics/single-

cell-rnaseqg-bioradillumina-ddseq/ (UNC School of Medicine, Center for Gastrointestinal biology

and Disease, CGIBD Cores, Single-cell RNAseq (Biorad/Illumina ddSEQ) website listing “Bio-
Rad ddSEQ” and describing its use); Ex. 77,

https://medicine.uiowa.edu/humangenetics/sites/medicine.uiowa.edu.humangenetics/files/ILMN

BioRad SingleCellSeminar Feb2017.pdf (showing. data from Drs. C.N. Svendsen & R.Ho of
Cedars-Sinai Medical Center at page 18); Ex. 50,

hups://www.biomedsupport.utexas.edu/sites/defaul.t/ﬁles/cbrs/‘ﬁ.les/illumina seminar 4-12-

17_single cell.pdf (showing data from Drs. David Schaffer & Maroof Adil of the University of

California,  Berkeley);  Ex.78, http://www selectscience.net/products/ddseq-single-cell-

isolator/?prodID=207170 (showing reviews of the ddSEQ™ Single-Cell Isolator by Bio-Rad by

a user identified as located at the University of Michigan). As explained below, on information
and belief Bio-Rad acts and has acted—including specifically by supplying the material or
apparatus. described above—knowing or being willfully blind as to the existence of the 530

Patent and as to the fact that the Accused Products are especially made and adapted for this use
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in an infringing manner, are not staple articles of commerce, and do not have substantial non-
infringing uses.

86. On information and belief, Bio-Rad was aware of or acted with willful blindness
to the existence of the 530 Patent and the infringement of the 530 Patent as described above by
third parties, including without limitation users, customers, affiliates, parents, subsidiaries, third
parties, importers, and/or sellers. Bio-Rad had this knowledge at least as a result of 10X’s
January 8, 2018, letter to Bio-Rad, identifying the 530 Patent and Bio-Rad’s infringement of it.
See Ex. 86. Bio-Rad also had this knowledge at least through the numerous interactions it has
had with 10X. For example, Bio-Rad had knowledge of the 530 Patent as a result of its
knowledge of the Asserted Patents through its participation in litigation captioned Bio-Rad
Laboratories, Inc. and Bio-Rad QL, Inc. v. 10X Technologies, Inc., Serge Saxonov, Kevin Ness,
and Ben Hindson, No. MSC14-01751, in Contra Costa County Superior Court. Bio-Rvadv was
aware of thé 530 Patent at least as early as September 22, 2014, the date when Bio-Rad began its
dispute over the ownership of several 10X U.S. patent applications in the above-mentioned
litigation. For example, Bio-Rad has acknowledged that it bécame aware of 10X’s pending
patent applications that 10X was developing, when Bio-Rad discovered published patent
applications by 10X that were published from June to August 2014. The 530 Patent is the child
to several U.S. Patent Applications, including Nos. 14/250,701; 14/175,973; and 14/104,650.
Applica;ion No. 14/104,650 was published on July 24, 2014 (US 2014/0206554 A1), application
No. 14/175,973 was published on August 14, 2014 (US 2014/0228255 A1), and application No.
14/250,701 was published on August 21, 2014 (US. 2014/0235506 A1), see Exs. 4, 40-42, which
makes these published patent applications part of the set of published patent applications that

Bio-Rad pled awareness of. Thus, on information and belief, Bio-Rad was aware of the technical
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content of these applications and tracked these applications and the subsequent continu_ations and
grant of the 530 Patent. See Ex.4 [530 Patent]. Additionally, during the above-mentioned
litigation, Bio-Rad also expressed its belief that 10X was developing intellectual property to
compete with Bio-Rad.. Thus, én information and belief, Bio-Rad analyzed 10X’s applications to
come to that conclusion, and did thé same for 10X’s subsequently granted 530 Patent, and thus
was aware of the infringing acts.

87.  Additionally, on information and belief, Bio-Rad directly infringes one or more
claims of the 530 Patent through use of one of more Accused Products in a manner that meets the
limitations of the asserted claims of the 530 Patent (e.g., at least, by using a claimed method) in
the United States without authori;y.

88. Pursuant to Commission Rule 210.12(a)(9)(viii), a claim chart applying each
element of the asserted independent‘claims of the 530 Patent to the representative Accused
Products is attaéhed to this Complaint as Ex. 39.

VII. SPECIFIC INSTANCES OF UNFAIR IMPORTATION AND SALE

89. On information and belief, Accused Products, specifically at least Accused
Microfluidic Cartridges or components thereof, such as Bio-Rad’s ddSEQ™ Cartridges, are

manufactured at foreign facilities on behalf of Bio-Rad to Bio-Rad’s specifications. See Ex. 43

(Wyaet Dect, 1 12-16. 1N I
- 1 e -
I O i ormation and beie

because certain Accused Products are manufactured overseas and are sold and used in the United
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States, Bio-Rad or those acting on its behalf, has sold and continues to sell the Accused Products
for importation into the United States, has imported and continues to import the Accused
Products into the United States, and/or has sold and continues to sell the Accused Products
within the United States after importation. See Ex. 43. Evidence regarding sales and sales after
importation by or on behalf of Proposed Respondent in the United States can be found at
Exhibits 102-107, 110. |

90. As further evidence of the continuing sale in the United States of the Accused

.
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which is further evidence that Bio-Rad and/or entities acting on behalf of Bio-

Rad continue to at least import, sell for importation, or sell after importation at least the Accused
Microfluidic Cartridges.

91. Additionaily, the Accused Products, including specifically the Accused
Microfluidic Cartridges, have been and continue to be .sold and used in the United States in .
connection with the ongoing use by Bio-Rad customers of Bio-Rad’s ddSEQ™ Single-Cell

Isolator. For example, multiple core facilities at research institutions have Bio-Rad’s ddSEQ™
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Single-Cell Isolator, describe its use, and have and continue to provide services using the

Accused Products. [Ex.57, https:/petitinstitute.gatech.edu/research/genome-analysis  (the

Georgia Tech, Parker H. Petit Institute for Bioengineering and Bioscience, Genome Analysis
Core website listing the BioRad ddSEQ™ Single-Cell Isolator and describing its use); Ex. 67,

http://bioinformatics.gatech.edu/powerful-new-tool-genome-analysis (A number of Petit

Institute researchers, including Krish Roy, Ed Botchwey, and Gibson, are working in the single-
cell arena now, utilizing the equipment, techniques, and services available through the
Genome Analysis Core.” (emphasis added)); Ex. 115, https://sums.gatech.edu/ (the Georgia

Tech, Shared user Management System, providing a login “For Users, Principal Investigators &

Industry); Ex. 74, https://www.umc.edu/Research/Core-Facilities/Molecular-and-Genomics-

Core/Facilities-and-Equipment.html (the University of Mississippi Medical Center, Molecular
and Genomics Core Facility website listing the Bio-Rad ddSEQ Single-Cell Isolator and

describing its use); Ex. 116, www.bidnet.com/bneattachments?/451979616.doc (UMMC Notice

of Intent to Certify Sole Source for “Bio-Rad ddSeq Single Cell Isolation System and associated

accessories”); Ex. 117, https://www.umc.edu/Research/Core-Facilities/Molecular-and-

Genomics-Core/Services/Services-Home.html (offering “services and resources to faculty and
staff, both internal and external of the institution”); Ex. 75,

https://www.med.unc.edu/cgibd/cores/advanced-analytics/single-cell-rnaseq-bioradillumina-

ddseq/ (UNC School of Medicine, Center for Gastrointestinal biology and Disease, CGIBD

Cores, Single-cell RNAseq (Bio-Rad/Illumina ddSEQ) website listing “Bio-Rad ddSEQ” and

describing its use); Ex. 118, https://infoporte.unc.edu/cores/buy.php (providing a login for “UNC.

Employees” and “External Customers™); Ex. 119,

httpé:// www.bumc.bu.edu/medicine/files/2017/07/Evans-Summer-2017-newsletter-FINAL . pdf
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'(describing the “New Single Cell Sequencing Core” at Boston Medical Center/Boston University
School of Medicine and  the “Illumina/BioRad ddSeq”); Ex. 120,

https://my.ilabsolutions.com/service center/show external/2960/genomics-resources-core-

facility (Weill Cornell Medicine, Genomics Resources Core Facility l-isting the “ddSeq
(Illumina/Bio-Rad single cell RNA-Seq)” under “unclassified”). On information and belief,
previoug and ongoing use of such installed equipment, particularly in shared facilities that are
available to multiple users on an ongoing basis and are thus expected to have larger scale use,
requires the continuing and repeated purchase ~and use—and thus the importation, sale for
importation, and/or sale after irriportation——of certain consumables. These consumables include
the Accused Microfluidic Cartridges or components thereof, such as Bio-Rad’s ddSEQ™
Cartridges. These cartridges must be regularly replaced as new cartridges are necessary for new
experimental runs on the Bio-Rad ddSEQ™ Single-Cell Isolator. These consumable cartridges
would thus be purchased and disposed Qf routinely, repeatedly, and continually by scientific
research facilities that use the ddSEQ™ Single-Cell Isolator, such as the core and research
facilities identified in this Complaint. These consumable ddSEQ™ cartridges are, on information
and belief, manufactured outside of the United States, thus requiring sale for importation,
importation, and/or sale after importation of these consumable articles for the facilities operating
the ddSEQ™ Single-Cell Isolators to do so on a continuing basis. Thus, Bio-Rad-or those acting
on its behalf have imported and continue to import Accused Products, have sold and continue to
sell the A;:cused Products for importation, and/or have sold or continue to sell the Accused
Products after.importation.... ... ..

92.  Other evidence of installed equipment in the United States that also requires the

use of these consumables further confirms the prior and ongoing importation, sale for
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importation, and/or sale after importation of the Accused Products, including at least the

Accused Microfluidic Cartridges or components thereof, such as Bio-Rad’s ddSEQ™ Cartridges.

_ Other evidence also confirms the use of the Accused Products

by researchers in the United States. Ex. 77,

https ‘//medicine.uiowa.edu/humangenetics/sites/medicine.uiowa.edu.humangenetics/files/ILMN

BioRad SingleCellSeminar Feb2017.pdf (showing data from Drs. C.N. Svendsen & R.Ho of

Cedars-Sinai Medical Center at page 18); Ex. 50,

https://www.biomedsupport.utexas.edu/sites/default/files/cbrs/files/illumina seminar 4-12-

17 single cell.pdf (showing data from Drs. David Schaffer & Maroof Adil of the University of

California, Berkeley); Ex.78,  http://www.selectscience.net/products/ddseq-single-cell-

isolator/?prodID=207170 (showing reviews of the ddSEQ™ Single-Cell Isolator by Bio-Rad by

a user identified as located at the University of Michigan). Thus, Bio-Rad or those acting on its
b¢half have imported and continue to import Accused Products, have sold and continue to sell
the Accused Products for importation, and/or have sold or continue to sell the Accused Products
after importation.

| 93. . Additiorially, on information..and belief, Bio-Rad stated in paragraph 85 of its
Complaint in 'Investigation No. 337-TA-1068 that it has made in the United States “significant
investments in plant and équipment, significant investments in ‘the employment of labor and
capital, and.substantial investments. in the exploitation of the Asserted Patents through product
d¢sign, research, development, engineering, manufacturing, testing, distribution, marketing, sales,

service, customer support and other activities relating to Bio-Rad’s microfluidic chips and
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droplet generators that practice the Asserted Patents.” Such activities would also involve the
importation of the Acéused Products, including the at least Accused Microfluidic Cartridges or
components thereof, such as Bio-Rad’s ddSEQ™ Cartridges. Bio-Rad has also contended in the
same investigation in its Preliminary Statement on the Public Interest, page 4, that “Bio-Rad’s
ddSEQ Single Cell Isolator system” is a “substitute[] that could replace the infringing devices,”
which in that investigation are 10X’s products. Bio-Rad’s claim that its own products (the
Accuéed Products heré) could allegedly replace 10X’s covered products in the U.S. market
(while not correct for other reasons), further confirms that Bio-Rad or those acting on its behalf
have and continue to import, sell for importation, and/or sell after importation Accused Products,
including the at least Accused Microfluidic Cartridges or components thereof, such as Bio-Rad’s
ddSEQ™ Cartridges.

94.  On information and belief, other evidence also shows that Bio-Rad or those acting
on its behalf have and continue to import the Accused Products, sell the Accused Products for
importation, or séll the Accused Products after importation. For example, Bio-Rad announced
the launch of its Single-Cell Sequencing Solutipn in January 2017 and has websites for the

Accused Products. See Ex. 34 (“Illumina and Bio-Rad Launch Solution for Single-Cell Genomic

Sequencing to Enable Robust Study of Complex Diseases™), http://www.bio-rad.com/en-

us/corporate/newsroom/illumina-and-bio-rad-launch-solution-for-single-cell-genomic-

sequencing-to-enable-robust-study-of-complex-diseases; Exhibits 102-107, 110. On information
and belief, Bio-Rad has also attended conferences and/or trade shows at which it displayed the

Accused Products.. .. . Ex. 122, . . http://www.selectscience.net/SelectScience-

TV/Videos/comprehensive-single-cell-sequencing-solution-from-bio-rad-and-

illumina/?videolD=3648 (Bio-Rad’s Senior Marketing Director Carolyn Reifsnyder stated in a
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video dated March 25, 2017, while standing in a display booth with the ddSEQ™ Single-Cell
Isolator and Bio-Rad’s ddSEQ™ Canrid-ges that “we are going to be at the Society for
Neuroscience and the American Cell‘ Biology Meeting this year wifh more information” at
01:40-01:45); Ex. 123, https://www.sfn.org/Annual-Meeting/Neuroscience-2017/Sessions-and-
Events/Program (American Society for Neuroscience General Information Program from the

2017 meeting on November 11-15 in Washington, DC, showing that Bio-Rad had a booth (page

95)); | Ex. 124, http://ascb-embo2017.ascb.org/wp-

content/uploads/sites/8/2017/03/2017ascbemboprogramwebfinal. pdf (American Cell Biology

Meeting Program from the 2017 meeting on December 2-6 in Philadelphia, showing that Bio-
Rad had was an exhibitor (page 150)}. Thus, Bio-Rad or those acting on its behalf have imported
and continue to import Accused Products, have sold and continue to .sell the Accused Products
for importation, and/or have sold or continue to sell the Accused Products after importation.

VIII. HARMONIZED TARIFF SCHEDULE ITEM NUMBERS

95. On information and belief, the Accused Products fall within at least the following
Harmonized Tariff Schedule of the United States item number: 9027.90.84. This HTS
identification is for illustrative purposes only in compliance with the Commission Rules and is
not intended to restrict the scope of the investigation.

IX. RELATED LITIGATION

96. Contemporaneously with the filing of this Complaint, Complainant is filing an

action against Bio-Rad in the United States District Court for the Northern District of California,
~alleging infringement of each of the Asserted Patents.

97. On information and belief and pursuant to Commission Rule 210.12(a)(5), there

has been no other pending or ongoing court or agency litigations involving the alleged unfair

methods of competition and unfair acts, or the subject matter thereof.
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98.  Bio-Rad had previously filed a litigation in which it asserted that it was seeking,
inter alia, a declaration that Bio-Rad wés a sole or joint owner of one or more 10X patent
applications (and any resulting patent(s)), and an order requiring 10X to transfer and assign such
patent application(s) and any resulting patent(s) to Bio-Rad Laboratories. See Bio-Rad
Laboratories, Inc. and Bio-Rad QL, Inc. v. 10X Technologies, Inc.,v Serge Saxonov, Kevin Ness,
and Ben Hindson, No. MSC14-01751 (Contra Costa County Superior Court). This state court
action was subsequently settled and dismissed on June 13, 2017. No right, title, or interest in any
10X patent or application was transferred, assigned, or otherwise affected. As described above,
10X owns the entire right,.title, and interest in and to each of the Asserted Patents.

99. Further, 10X and Bio-Rad are currently engaged in the following ongoing
litigations regarding subject matter other th-an the unfair methods of competition and unfair acts,
that are the subject matter of this Complaint: Bio-Rad Laboratories, Inc. and The University of |
Chicago v. 10X Genomics, Inc., Case No. 1:15-cv-00152 (D. Del. Feb. 12, 2015),5 In the Matter
of Certain Microfluidic Devices, Inv. No. 337-TA-1068 (Jul. 31, 2017), and Bio-Rad
Laboratories, Inc. et al v. 10X Genomics, Inc., Case No. 3:17-cv-04339 (N.D. Cal. Jul. 31,
2017).6
X. DOMESTIC INDUSTRY

100. With respect to the Asserted Patents, a domestic industry in the United States
exists as defined by 19 U.S.C. § 1337(a)(3)(A)-(C), comprising significant investments in plant

and equipment; in the employment of labor and capital; and/or in the substantial exploitation of

> RainDance Technologies, Inc. was.acquired by Bio-Rad in January 2017. See http://www.bio-
rad.com/en-us/corporate/n.ewsroom/bio-rad-to-acquirc-raindance-technologi,es-and.—dropl.et-
intellectual-property.

® One of Bio-Rad’s patents asserted in this case, U.S. Patent No. 9,216,392, was also challenged
in the Inter Partes Review proceedings filed by 10X. See IPR2018-00300, 301, 302 (Dec. 14,
2017). ‘
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the Asserted Patents through engineering, research and development, and/or licensing based on
10X’s domestic industry in covered products.

A. 10X’s Use of the Asserted Patents

101.  10X’s GemCode™ and Chromium™ product lines for single-cell and linked-read
applications, based on the GemCode™ technology, practice at least certain claims of the
Asserted Patents, and these 10X’s products include ChromiumTM Single Cell 3’ Solution,
Chromium™ Single Cell V(D)J Solution, Chromium™ Genome Solution, Chromium™ Exome
Solution, Chromium™ de novo Assembly Solution, and GemCode™ Long Read, and
GemCode™ Single Cell platforms (collectively, the “Co{/ered Products”). Ex. 48 [Osborn
Decl.], § 2; Ex. 43 [Wyatt Decl.], 2.

102.  All of 10X’s Covered Products practice one or more claims of the 204, 024, and
486 Patents. 10X Covered Products that are not exclusively used for linked-read applications,
including Chromium™ Single Cell 3° Solution, Chromium™ Single Cell V(D)J Solution, and
GemCode™ Single Cell platforms, practice one or more claims of the 530 Patent (the “530
Covered Products”). For purposes of this Complaint, 10X’s Chromium™ Single Cell 3’ Solution
is representative of 10X’s practicing products for each of the Asserted Patents.

103. Claim charts demonstrating that 10X sells at least one product that practices at
least one claim of each of the Asserted Patents are attached as Exhibits 44-47. The documeﬁts

cited in these charts aré attached as Exhibits 28, 49-99, 108-109.7

7 10X’s products practice additional claims of the Asserted Patents, and 10X may establish the
technical prong of the domestic industry requirement through claims other than or in addition to
the exemplary claims, or through products other than or in addition to the representative product
used in these exhibits.
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“B. 10X’s Domestic Investments Related to the Asserted Patents

104. 10X has made significant investments in the United States related to the Covered
Products protected by each of the Asserted Patents. 10X’s investments include at least substantial
investments in plants and equipment, substantial investments in employment of labor and capital,
and significant investments in the exploitation of the Asserted Patents through manufacturing,
research and development, séles, marketing, distribution, and support, and other activities

relating to 10X’s microfluidic chips, droplet generators, bar-code-carrying gel beads, and related

reagents and materials that practice the Asserted Patents.

105. 10X has made substantial and significant investments in the domestic industry in

its Covered Products. -

106. As another example, 10X also employs a large domestic labor force - .
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107. 10X’s substantial domestic investments are also reflected in 10X’s sales, both in

the United States and abroad, of products that are designed, developed, and assembled, and of
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109.

110.

|

111. The description above of 10X’s domestic investments in connection with its
domestic. industry..is. merely..exemplary and. is not. exhaustive. 10X may rely on additional
information, evidence, investments, or exhibits to establish the economic prong of the domestic

industry requirement.
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XI.- RELIEF REQUESTED

112.  WHEREFORE, by reason of the foregoing, Complainant respectfully requests
that the United‘ States International Trade Commission:
| a. Institute an immediate investigation, pursuant to Section 337 of the Tariff
Act of 1930, as amended, 19 U.S.C. § 1337(a)(1)(B)(i) and (b)(1), with respect to violation of
Section 337 by Proposed Respondent Bio-Rad based upon sale for importation, importation,
and/or sale after importation by or on behalf of Bio-Rad iﬁto the United States of the Accused
Products that infringe one or more of the Asserted Claims of United States Patent Nos.
9,644,204, 9,689,024, 9,695,468; and 9,856,530;

b. Schedule and conduct a hearing on said unlawful acts pursuant to Section
337(c) for the purposes of (i) receiving evidence and hearing argument concerning whether there
has been a violation of Section 337, and (ii) following the hearing, determining that there has
been a violation of Section 337;

c. Issue a permanent limited exclusion order barring from entry into the
United States any articles that infringe one or more of the Asserted Claims of United States
Patent Nos. 9,644,204; 9,689,024; 9,695,468; and 9,856,530 that are made abroad and sold for
importation, imported, and/or sold after importation by or on behalf of Proposed Respondent
Bio-Rad, and/or any of its subsidiaries, related companies, and agents.

d. Issue a permanent cease and desist order, pursuant to 19 U.S.C. § 1337(f),
directing Proposed Respondent Bio-Rad, its subsidiaries, related companies, and agents, as well
as any entity acting on their behalf, to cease and desist from selling for importation into. the .
United States, importing, selling after importation into the United States, offering for sale,
marketing, advertising, demonstrating, sampling, Warehousing inventory for distribution,

offering for sale, selling, distributing, licensing, testing, providing technical support, use, or other
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related commercial activity involving Accused Products that infring¢ one or more of the
Asserted Claims of United States Patent Nos. 9,644,204; 9,689,024; 9,695,468; and 9,856,530;
€. Impose a bond during the 60-day Presidential review period pursuant to
19 U.S.C. § 1337(e)(1) and (f)(1) to prevent further injury to 10X and its domestic industry
relating to each of the Asserted Patents; and
f. Grant such other and further relief as the Commission deems just and

proper based on the facts determined by the investigation and the authority of the Commission.
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Dated: January 9, 2018

Respectfully submitted,
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Matthew D. Powers
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VERIFICATION OF COMPLAINT

I, Randy Wu, declare, in accordance with 19 C.F.R. §§ 210.4 and 210.12(a), under
penalty of perjury under the laws of the Uﬁited States of America, that the following statements
are true:

1. I am currently the Director of Intellectual Property and Litigation for 10X
Genomics, Inc. (“10X”). I am duly authorized by 10X to verify the foregoing Comblaint.

2. To the best of my knowledge, information, and belief, formed after a reasonable
inquiry, the complaint is not being presentéd for any improper purpose, such as to harass or to
cause unnecessary delay or needless increése in the cost of the investigation.

3. To the best of my knowledge, information, and belief, formed after a reasonable
inquiry, the claims, defenses, and other legal contentions in the complaint are warranted by
existing law or by a non-frivolous argument for the extension, modification, or reversal of
existing law or the establishment of new law.

4. The allegations and other factual contentiqns in the Complaint have evidentiary
support or, if specifically so identified, are likely to have evidentiary support after a reasonable |

opportunity for further investigation or discovery.

Executed this ﬂ day of January, 2018 "/ﬁ

Randy I ——

Director Af Intellectual Property and Litigation
10X omics, Inc.



